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CHAPTER VIII. 
WHEREAS . t4e Governor in a communication to the Legislature, 

has i·epresented that the sup1·eme court of the United 'States, had order
ed a peremptory mnndamus to be issued in the suit of Gideon· Olmstead 
and others, versus Elizabeth Sergeant and Esther Waters, executrixes 
of the late Mr. Rittenhon,se ; and that immediate application will be 
made to Richard Peters, judge of the district court of Pennsylvania, for 
an execu~ion against the persons and effects of the said Elizabeth Ser· 
geaut at1d Esther Waters ; or that, l'ather an attachment against the~t· 
persons will be the c,ompul~ory ·process adopted on the occasion, And 
that, in conformity to the provisions of an act of Assembly passed the 
2d of April, 1803, it becomes the duty of the executive to protect the 
property and persons of the said executrbces against such process : And 
whereas the causes and reasons which have produced this· conflict f>eM 
tween the gen~ral and state government, should be made known, not 
only that the state may be justified to her sister. states, who are equally 
interested in the preservation of the state rights; but to evince.to the 
government of the United States, that tht Legislatu1·e, in resisting en• 
croachments oh their rights, are not acting in a spirit of hostility to the 
legitimate 'powers of the United States' courts ; but are actuated by a 
disposition to compromise, and to guard against future collisions of pow
er, by an amendment to the constitution; and that, whilst they are con· 
tending fo1· the rights of the state, that it will be attributed to a desire of 
preserving thefederalgovernm1mtitself, the best features of which must 
depend upon keeping up a just balance between the gene1·al and state 
governments as guaranteed by the constitution. 

BE IT THEREFORE KNOWN, that the p1·esent unhappy dispute has 
arisen out of the following circumstances : 

Statement or That on the night of the 6th of 8eptember, 1778, Gideon Olmstead 
the case re- being a p1·isoner on board th~ armed sloop .11.ctive, bound to New York, 
specting on the passage prevailed on three of the seamen, to assist him in endea· 
Gideon Olm- vouring to take the said sloop from the captairt and the rest of the crew, 
stead. and o- and to carry her into an American port. In pursuance of this bold and 
~hers,and the hazardous design, they secured the captain and crew under deck.: and 
proceedings contemplated running the sloop into Egg Harbour. A considerable conM 
thereon. test then arose between those under and those on deck, for the command 

of the vessel. 
On the 8th of September, they were boarded by the brigantine Con• 

'Vention, fitted out by the state of Pennsylvania, commanded by captain 
Thomas Houston, and in a very short time after the sloop Active was 
thus seized by the Convention, the privatee1· sloop Le Gerard of Phila
delphia, commanded by captain James Josiah, hove in sight. 

The prize was brought into the port of Philadelphia, and was libelled 
in the court of Admiralty of the state, on the 14th of September. Cap
tain Thomas Houston for the state, himself and crew, claimed one liaif, 
captain James Josiah, commander of the privateer sloop Le Gerard, 
f?r himselt, • crew and owners, as consort of the Convent!on, and as in 
sight at the time of the capture, claimed one fourth, allowmg oncfourt.h 
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for the four persons who first rose. upon the crew of the sloop A cthre. 
Gideon Olmstead and hi& companions claime.d the w!}olt', alledging that 
they had risen.on the captain and crew-had confined them in the cabin 
-had assumed the whole command and direction of the sloop, and were 
proceeding towards Egg Hat·bour with the captain and crew, 8u/Jjected 
and reduced, when the said sloop- was seized by the brigantine Conven
tion. And the great question for decision was, \Vhether Gideon Olm· 
stead had subdued the captain and crew of the Active, or, ~uhether ho8• 
tilities /Lad ceased, when the Crm7Jention and Le Ge1'ard came up with 
her. 

The court of admiralty is the appropriate court for the trial and de
cision of all causes of prize. But how that c9urt sh.all be constitufed. 
must· depend upon the will of the nation or state to which it belongs. 
The Legislature are, however, inclined to beli~ve, that the interposition 
of a jury in admiralty causes was peculiar to some of the American 
states, and a' remarkable instance of a departure from the usttge of na
tions. It was however bottomed on the following resolution of Congress 
of November 25th; 1775: "That it be recommended to the several legis
latures of the United Colonies, as soon as possible, to erect courts of jus
tice, or give jurisdiction to the courts now in being, for the puri)Ose of 
determining concerning the cavtures to be made as aforesaid, and to, 
provide that all t?'ials, in such case, be had by a jury, unde.1· ~:uclt quali
.f-cations as to the re11f1ectzve legi8lature.~ .~hall ~:eem exjiedient. That 
inall ca~·es an appeal shall be allowed to the Congress, 01' such person 
or pe1•sons as they shall appoint for the trial of appeals," &c. 

. By an act of Assembly of Pennsylvania; passed September 9th, 1778; 
a com·t of admiralW was established. The trial was to b.e by jury, who 
were to be sworn or affirmed, " to return and·give a true verdict accor
ding to evidence ; and the finding of the said ju1·y' shall establi8h the 
fucts, ~vithout re-examination or a/1j1cal," · 

In all cases of captures, an appeal from the decree of the judge of ad~ 
miralty of this state, ~hall be allowed to the Continental Congress, or 
~uch person 01' persons, as they may from time to time appoint for hear-
ing and trying appeals," &tc. . . 

Un the 4th of November, 1778, the cause came on to be t1·ied before a 
struck jury, who, afte1• li'ea1;ing all the exhibits, and the arguments of the 
respective advocates thereon, and taken time to consider thereof, on th~ 
following dav returned their verdict, finding " one fourth part of the 
nett proceeds of the sloop Active and her cargo to,the first claimants 
(Gideon Olmstead and others,) and three fourth pM·ts of the nett pro
ceeds of the said sloop and her cargo to the libellant (captain Houston) 
and the .second claimant (captain Josiah,) as per agreement between 
them." The jury thus decided the great and important fact, '' That 
hostilities had not ceased on board the sloop Active at the time the brigan
tine Convention came up with hrr-in other words, that the captain and 
c~ew had not been then subdued." . The judge made his decree accor
dingly, and the same clay Gideon Olmstead and the three seamen ap
pealed from the verdict, decree and sentence. 

At this period no court of appeals had been establis/L!:d under the au
thol'ity of Congress, or in pursuance of the articles of confederation of 
t~e 9th of July, 1778. But committees of appeals had been from tim~ to 
time a~pointed, consisting of members of Congress. By the 9th ~rt1.cle 
of confederation, Congress was vested with power of '' appomtmg 
courts for the trial of piracies and felonies committed on the high se~s, 
nnd establishing courts for receiving and dete1·mining finally appeals· m 
all cases of captures, provided that no member o.f Congress shall be aft-
ftointtd a judge of any of tlze said courts." · 
, The time when Pennsylvania acceded to the confederation, is perhap:; 
l?lmaterial. It was not finally adopted by all thf.' states, antl ratified ung 
t1l the 1st M::m:h, 1781. Tt is therefo1·e to be presumed, that the <;OlD.o 

cc . 
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mittee of ai:>peals, as appointed by Congl'ess, was competent as to au .. 
thority, even under the provision of our own law, as no objection ap .. 
pears ever to have been suggested on this head. 

But as to the autho11ty, or extent of the jurisdiction o~ the committee 
of appeals, a difference of opinio11 has arisen among the wisest and best 
informed of o.ur citizens; and this question, of mighty moment indeed, 
has agitated ii.JI Pennsyhraniu. fo1· thirty years. 

If the committee of appeals had authority to revise factil which had 
been already established by the verdict of a jury, there was an end of 
·the question. Theit- decree was conclusive and final : it could not be 
opened or reviewed-and it ought to have been carried into effect. 

But, Penns}rlvania has unifo1•mly,'by all her public acts, denied the au •. 
thority of the court of appeals to. re.examine or control the verdict of the 
jury. The decision of a state is always important, and of infinite weight 
in comparison with mere ptivate opinion ; an assertion of her right was 
an obvious consequence. And an attempt to interfere with that :right, 
ex fzarte, cannot fail to call forth, on her part, feelings of the deepest re-
gret, . . . . . · . 

It is true tha~ Congress, -with the approbation and acquiescence of the 
people, exercised the power of war and peace, aud however imperfect 
the~r sovereignty might have been, they administered it with glory and 
advantage to the United States. It is equally true they commi~sio11ed 
privateers to cruise against the enemy-and to this high power, it is 
said, the .question of prize is incidental, And if it would l'esult from 
this, that they had powei.• to establish courts of admii;alty, yet it is 
equally clear they did not exercise this power ; and by the articles of 
confederation it was ·not vested in them, but merely the powe1• 
to establish a cou1•t of "appeals in cases of cafztwres, although by 
the same instrument they had power "to establish courts for the trial of 

. piracies, and felonies upon the high seas, and the right of establishing 
rules for deciding iu all cases, what captures on land or water shall be 
legal, and in what manner prizes taken by land or naval forces, in tire 
8ervice ef tile United State11, shall be divided or app1·opriated." And 
whatever con8truction,might have been had, if the decree of reversal 
had been in the court established after· the COJ,)fed~l·ation, yet in 1778 it 
had no binding fol'ce, nor did they profess to act under it. Courts of ad· 
miralty for the trial of captures, or the prize court, could then be esta
blished only by the respective states. 

Congress recomm~ndecl to .the several states to establish (:ourts of :zd
mfralty, and to provide that f•ll trials in 8ttclt cq.9e be !tad by a jury, un· 
der sucli qualifications, as to t!ie re.sjU:ctiv'e legislatures shall seem e:cj1e
dient-reserving in rill cases, an ajljzeal to Congress, &c. . 

However incidental the question of pl'ize, c-1· cases of captures, may 
be to sove1·eign power, the principle cannot apply in its full extent to the 
imperfect sovereignty exercised by the United States. Theil- authority 
was gradually acquired by the consent 01· acquiescence of the states; and 
where it was thus acquired, the exigencies of the new formed union re· 
quired. that it should be deemed legitimate, though never exjiressly 
assented to. The power of establishing courts of admiralty they never · 
assumeLt. The i,nference thel'eforc, is lln·cible, that they had not the 
power, or ~vhy recomn1end to the states to establish courts of admiralty, 
if, by virtue of their newly acqufred sove1·eignty, they could, themselves, 
liave established them ? If they could not erect courts of admiralty jul'isp 
-Oiction, in the :first instance-they could not, without the consent of tl:~ 
state, erect t~1e appellate court. The st!\_te which established t11e adm1• 
ralty cou1·t, must likewise possess the power to regulate the appellate 
jurisdiction from its decrees. And by the assent of the state,-the appel~ 
fate jurisdiction was, at their own requisition, given to Congress; where 
the interest .and sa~ety of the Union reql(il'ed) it should be deposited, but 
1.1nqe1· ce1·tam i·esti·1ct1ons, 
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The admiralty coul't, being the coul't of all nations, has, by the usage 
of nations, •been governed by the rules and principles of the civll la...v. It 
has always p'roceeded without a jury;, and, from its decrees on au ap.· 
peal, the facts as well as the law have always been subject to a re-exa~ 
mination. But when Congress recommended the.decision of facts in that 
court by a jury, strangely departing from the usage of nations, the cou
sequence inevitably followed, that the facts established by the jury, coul<l 
never be re-examined on an ·appeal. The party dissatisfied might have 
applied for' a new trial, but there is no other way of reversing the facts 
detet•mined by a jury. Whe11 therefo1·e, Congress recommended that 
the trial in such cases .should be by jury; from the uniform course'Of p'l'O• 
ceeding in such trials, it is at least presumable they did uot intend, by 
reserving an appeal, that the facts should be ·1•e.e:xarnined ; and the only 
fail- or consistent consfruction would be, that there should be an appeal 
-0n points of. law appearing on the recol'd. That.such was the intention 
·of the legislature of Pennsyh•auia is beyond doubt, when they decl\\retl 
" t!zat the finding qf t/le ju1•y slir.ll establish tfie fitcts, qpitliout re-exa· 
tnination or af1j1eal ;" apd although by the same act they gave an appeal 
to Congress, it cannot be absurdly supposed that they meant to contra .. 
dict and destroy the principle they had, at the same instant, so solemnly 
declared and adopted. The question itself to be tried was a mere fact1 
"TV!w cafztured the slooj1 ,!lcti"IH:?" The jury decided that fact. They could 
judge of the circumstances, as well as the credit or credibility ofthe wit.., 
11esses. If their decision, therefore, waa not to ~e conclusive, but to be 
open to a re-examination, on an api>eal, before a committee of Congress,, 
in the shape of a Cotlt't of appeals, the jury trial was a soll!mn m.ockery, 
'calculated for expence and trouble, but productive of no good, ~\l the 
case of Ross ancl Rittenhouse, the chief justice declared, ". tha~ the ge-: 
nius and spirit of the common law will not suffer a sentence of th~ lowest: 
court, founded on a general verdict; to be controlled or reversed by the 
highest jurisdiction, unless fot• er1;or in matter of law apparen~ upon, the 
face of the record."-Ancl the same chief justice was also of opinion, 
that the principl~ was fortified by the resolution of Congress of Januar;; 
15th, 1780, "That the trials in the new cou1·t of af1f1cals should be ac~. 
cording to the usage of nations, and not by a jury." And on the 31st of 
the same month, accordant with this resolution, the legislature of Penn. 
&ylvania appear to have been willing, for thefuture, to change the prac
tice ; for they resolved, ''that if the mode of t\•ial by jury (in cases of 
captures) as recomm~nded by Congress, is found inconvenient to the cir- , 
cumstances of the United States, as being a mode unknown to most of 
the civilized states of Europe, this house is desh·ous of conforming tQ 
the customary practice.'' 

But, notwithstandin!? this mode of reasoning, the committee uf appeals 
undertook to re-examm1< the whole case.: they ·set aside the verdict of 
the jury, 1·eve1·setl the sentence of the judge of the admiralty, and de .. 
creed the whole proceeds of the prize to the appellants, with costs. The 
judge of the admiralty refused to carry this decr~e into effect; and on 
the 28th of Decembel', furthel' decreed, '' that although the court of ap. 
peals have full power to alter or set aside the decree of the judge of this, 
court, yet that the finding of the jury in the cause, does establish the 
facts in the cause without l'e•examination (Jr appeal, , and therefore the 
verdict of the jury still standing and being in fuU force, the court cannot 
,issue any process, 01· proceed in any manner whatsoever contradictory 
~a the finding of the said jury :" and he ordered the money to be brought 
mto court, there to remain ready to abide the further orde1· of the court 
therein. 

Here, then, began the great contest for jurisdiction. On the 4th of· 
January, 1779, the committee of appeals issued their injunction to the 
m.a1•shal to detain the money in his custody, to wait the further orders of; 
the court, The marsh.al, notwithstanding~ paid the money to the judge 
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of the admli'altyi in obedience to the decree of that coul•t. 'fhe com~ 
mittee Clf appeals would'proceed no fut'ther, but Ol'dered to be entered 
on record, "that as the judge aud marshal of the cou1't of admiralty, 
for the state of Pennsylvauiu, hacl absolutely and respectively refused 
obedience to the decree and writ :regularly made in and issued from this 
co.1rt, to which they and each of them wt;:re and was bound 'to pay obe. 
<'.liem;e; the ·com:t being unwilling to ente1· into any i)l'oceedings fOr con
tempt, Jest consequences might ensue at,this juncture, dangerous to the 
public peace of the Uniterl States, will 1-10t proceed further in this affail·, 
nor hear any appeal, until the authority of this court shall be so settled, 
as to give fun efficacy to their decrees and process ;" and they ordered 
a state of the proceeding!) tn be prepared, that they might lay it before 
Congress. On the 21st of January, a committee was appointed by ,Con~ 
!;,'l'ess, to examine into the principles of the powers of the committee of 
appeals, and the causes of the refusal of the judge of the court of admi· 
ralty in the state of Pennsylvania, to execute their decree; which com
mittee, 011 ,the Gth of March following, reported specially-the finding 
of the jury, ancl1dec1·ee thereon, the reversal thereof-the reasons of the 
judge, and act of Assembly of Pennsylvania, as they are before stated. 
'\IV)1ereupon, it was resolved, i; That Congress, or such per~on or person~ 
as they appoint to h.ear and determine appeals from the courts of admi
l'alty, have necessarily the power to examine as well into decisions on 
facts, as decisions on the law, and to decree finally the1·eon ; and that no 
finding of a jury in any court of nclmir::ilty, or cour• for determining the 
legality of captn\'es on the high seas,' can, or ought to destroy the right 
of appeal, and the re-examinatibn of the facts reserved to Congress." 

" That no act of any one state can, 6r ought to dest11oy the ri~ht of ap
peal to Congress, m the sense above declared." 

"That Congress i~, by these United States, invested with the sovereign 
supreme power of war and p.,,ace." 
· '' That·the power of executing the law of nations, is essential to the 
sovc)reign supreme power of war and peace." 

" That the legality of all captures on the high seas must be determined 
by the law of nations." 

"That the authority, ultimately and finally, ,to uecide on all matters 
and qu.estions touching the law· of natio11s, does reside and is vested in 
the sovereign supreme powe1· of war aud peace." 

"That a control by ~ppeal is necessary, in order to compel a just and 
·uniform execution of. the law of nations." · 

''That the said control must extend as well over the decisions of juries 
as judges, in courts for determining. the legality of captures on the sea; 

· otherw\se the juries would be possessed of the ultimate supreme power 
of executing the law of nations, in all cases of captures; and might at 
any time exercise the same in such manner as to prevent a possibility of 
being controlled-a construction which involves many inconvcniencies 
and absurdities, destroys an essential part of the power of war and peace, 

'int1·usted to Congress. and would disable the Congress of the United 
States from giving satisfaction to foreign 11ations, complaining of a viola· 
tibn of neutralities, of treaties, or other breaches of the law of nations, 
and would enable a jury in any one state to involve the United States in 
hostilities: A consti·uction, which fol' these and many other reasons, is 
inadmissible." 

" That this power of controlling by appeal, the sev!!ral aclmiralty ju· 
risdictions of the states has hitherto been e:xercised by :Con~ress, by the 
me<1ittm of a committee of theii· own members." 

" RESOLVED, that the comnuttee, befo1·e whom was determined the 
appeal from the court of aclmiralt)~, fol' the sta\c of Pennsylvania, in 
the case of the sloop Active, was Cluly constituted and authol'ized to c1ete1 • 
mine tl1e same." · · 

I' Resolved, that t11e said ~:>mmittee had competent jurisdiction t0,, 
m<1ke thet·con a fo1al dcc1·ee, and therefore their decree ought t? be 



~ 205 ] 

cal'ricu into exec.ution:" Ancl they thereupon requested tl1c assenibly of 
Pennsyh;ania to appoint a committee ta' confer with a committee of Con· 
gress 011 the subject. 

If the reasoning in the fo1·egoing 1·esolutions establishes the propriety 
of proceeding, in· cases of admiraltyJnl'isdiction,, according to the law 
and usage of nations; and which is now the law of the land, it would not 
change the law asit then stood; therefore could have no effect upon 
Pennsylvania, tenacious of her own rights, i·esting upon her own laws, 
and understanding, as well as any other state, t\1e extent of the power of 
Congress, and the authority sb.e had C\msented to vest.in that body. 
Committees were appoin~ed to c9nfer with a committee.of Congress, 
but every conference was meffectual ·: And on the the 31st JanuaryJ 1780, 
hy an unanimous vote of the·General Assembly, the following decisive 
instructions were transmitted to the Pennsylvania· delegation in C011· 
gress: 

"GENTLEMEN~ 

"The }.louse beinr-; informed that it has been propo
sed in the honorable Congress, that an order be drawn on the treasury 
of the United States, for tlfe amount of three fourths of the nett pro,. 
ceeds of the sloop Active and her cargo, and to pay the same to Gideon· 
Olmstead and others, appellants in that case, in order to satisfy the de. 
cree of the court. of app~als for prizes made at ~ea, and that the same be 
charged to the state of Pennsylvania, referring said state for indemnifi. 
catioi1 to the three-fourths in the hands of the judge of the admiralty of 
J>ennsylvania. · 

" 1 'he house, in consequence of the above, have taken the premises in. 
to their most serious consideration, and adopted the instructio't1s ,~ivr.n 
by the last House of Assembly, (March 10th, 1'779) to a committee of 
the said house, who had been appointed to· confer with a committee of 
Congress in the case of the.sloop Active, which instructtons are in the 
fol!owing,words: 

" Resolved, 1st, That the power of establishing courts for receiving 
and determining finally, appeals in· all cases of captures, is reserved in 
Congress by the articles of confedel,'ation ; and as the state of Penniiylva· 
nia has acce(]ed to these a1·ticles, this }louse esteem it their duty to 

· adopt such regulations, consistent with the principles of the confedera
tion, 11s Congress m11y judge necessary for the due exercise of the said 
~w~ . . . . 

".R.csolved, 2d1 That by our act of this commonwealth for establishing 
a court of admiralty, it is declared and enacted, that the finding of the 
jury shall establish the facts without re-examination or appeal, and that 
the act is not 1•ejlugnant to, but con8iste'Ht 'tUitlL tile ref]olutions ef Con-
gress of the 25th qf .[lfovcmbcr, 1775. . 

" RNolvcd, Sd, That the proceedings in the court of 11.dmil'alty in the 
case of the sloop Active, we1·e founded upon the afores:lid act of assem
bly, which, together with the said resolve, form the true ground where· 
~1pon the clecjsion of the contested point slwilld be made, without involv
mg a consideration of'the necessity or propriety of future alterations. 

" The House likewise instruct you, immediately to inform the honor .. 
able b.ody of which you are members, that this House will consider any 
a~plication of the money of this state by Congress, to the purpose afore
said, as an high infringement on the honor arid rigltts of the comm'!n· 
wealth of Pennsylvania, and in this view will complain in an especial 
manner of those delegations which shall concur hi 1ny vote for that 
purpose, to the several legislative bodies from whom they respectively 
derive their powers. · 

" And you are furthe1; instr'ucted, to enter a protest in behalf of this 
state, that we will pay no part of the sum which Congress shall award 
out of the treasury of the United States in consequence of the decree of 
~he eou1·t of appeal,~. 
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"\Ve also instruct you to inform Congi•ess, that the manifest riglit of 
the citizens of this state to the benefit of its laws, has sometime siace 
obtained frnm the authority thereof, ai1 orde1· for the distribution of the 
three· fourths given by the verdict of the jury in this case, to the captains 
and crews cif the bl'igantine Convention and her consort" 

" The house views with astonishment, the perseverance and de. 
cision of Congress, in rolling upon this state, an embarrassment created 
by the court of appeals. · · 

"Congress i·ecommended a trial by ju1·y to be introduced into the· 
court of admfralty. · The Assembly of Pennsylvania adopted the mea. 
sure, A jury in the · case of the sloop. Active, founded theit' 
verdict upon the facts. It is the proper business, and the strict right of 
jurfos to establish facts: Yet the court of appeals took upon them to vio· 
late this essential part of jury trial, and to reduce in effect this mode 
of jurisprudence to the course of the civil law; a fwoceeding to 'l1Jhicl1 

· the· 8tate. q.f Pennsylvania canno-t yield. 
"If the mcde of trial by jury (in cases of c,aptures) as recommended 

bv Cdngress1 is found inconvenient t(} the circurn&tances of the United 
States, as being a mode unkn.own to inost of the civilized states in Eu
l'ope, this House is desirous of confonning to the customary practice. 

'' The Ho11se finally remind you of the laws, winch they understand 
lrnve been passed iii some of the states of the Unic!n, denying all appeal 
in law as well as fact, to the court of appeals established by Congress for 
prize causes, except the' claimants be foreigners, or captors in the pay 
of Congress by the operation of one of which laws, Mr. Hugh M• Cul
loch, a citi2en of Penn8ylvania, was debarred from removing ~he 
case of a ship and cargo ~ondemned in JVhv England, into the said court 
of appeals, and tllat little notice af1fiem·8 t.o be taken. of t/u:8e la'lus, whilst 
Pennsglwmia, conforming to the recommendation of Congress, concem· 
Ing admiralty jurisdiction, in the most legal and usual construction of 
the expression, has not, in our opinion, been treated by that honorable 
body, with sufficient respect and attention!' 

Such, then, has been ,the decisive stand which Pennsylvania has uni· 
formly made a!!;ainst the decree of the committee of appeals. Can we 
unde1take to say, from a view of the case, that our predecessors, for 
thirty years have been wrong ? Yet the·opinions of public men have been 
various, Chief justice M'I\.ean, in the case of Ross and Ritten/totf,se, 
judicia1ly declares, " that the decree of the committee of appeals was 
contrary to the provisions of the act 'of Congress, and of the GeQeral As· 
~emb1y, extra.judicial, erroncou8 and 'Void." Two ofthejuclges, who sat 
Jn the same ca11se, although they do not expressly negative this opinion, 
appear not to concur in it, The supreme court of the United States, in 
the case of Pennhallrnv -ancl Doane, unanimously affirm the authority 
of the court of apJ.?eals : and upon the decision in this case, it would ap· 
pca1· this contest has been revived, after it hacl slumbered for twenty• 
three years-and, as it would seem, even after Congress had abandoned 
the right. 

But the le~islature cannot relinquish this pmt or the case, without once 
more referring to the proceedings of Congress on this :tong litigated 
point. · 

.Mr. Ellci'y, .lkfr. Jiand, llfr, S/11'aigltt, Mr. Jl'jfer8on, and JI.fr. Lcr, 
n committee of Cong1•ess to whom was referred the proceedings and 
sentence of the cru11t of appeals in cases of capture, on the case of the 
ship Lusanna, reported, nnc1 after stating that the resolution of the 25th 
of November, 1775,had been complied with by the several statesi some 
of them CEDING ap?eals to congress on a larger, and some on a more 
contracted scale,-taat the court of appeals had r~versed the sentence, 
passed by the inferior and superior courts of ~e;v llam/1sli!re, in the case 
of the ship Lusanna ;-that all these proceedmgs overe ftrior to the com., 
pletion of the confed~ation, which took place on.the first day ofMarcl!,, 
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1781.-Tll.ey 1·csolvad "That the said captu1·e, having been made by citi• 
zens of New Ilamj1&1zire, carried in, and submitted to the jurisdiction of 
that state, .before the comf1letion ef the confedei·ation, while appeals to 
Cong1·ess were absolutely refused by theil' legislature, neither Congress, 
nor any persons . deriving authority from them, had' jurisdiction in the 
said case." On the 30th of March, 1784, the i·eport was taken up, and 
on the question of agreement, on the yeas and nays, six states voted for 
the resolution, two states, and JYir. Read from South Carolina, voted 
against it, and two states were divided ;- and in numbers the ayes were 
15, the nays!), But there not being a majol'ity of states in the a:fµrma• 
tive, the question was lost. · . . 

It may not be unworthy ofremark, that, on the above resolution, Mr. 
Jefferson yoted in the affirmative; as also difl Mr. Ellery, who was one 
of the Court of Appeak, which i•eversed the decree of 'the Pennsylvania 
court of Admiralty ~ and, as l'ennsylvania allowed an appeal only on a 
contracted scale, that could no more be exceeded, than it could in the 
c;;ase ot New Hampshire, who allowed no appeal at 11. 

There is no cause, therefore, for departing from the principles and 
opinions of our predecessors, unequivocally declared in their public votes 
and laws, respecting the case of the sloop Active, without a single e;x:
ception, from the first moment of the contest. 

The second part of the case, exhibits facts and circumstances of the 
c1eepest interest and concern to Pmmylvania· An attempt has been 
made, by the district court, del'iving its authority from the constitution 
of the United States, to enforce the decree of the c;ommittee of appeals; 
the jurisdiction of wh!ch, to l'e'ferse the facts established by a jury, Penn
./Jylvariia had so long resisted; and which even Congress, under the con
federation, had so long abandoned ; not only to enforce it, hut to enforce 
it ex j1a1·te; without power to examine the merits, oi· to control its er-

. rors ; without notice to the state, or consulting its interests ; not only 
thus to enfol'ce it, but to convert the treasurer and agent of the state, ~ct• 
ing unde1· its immedio.te au_}hority, into a 8take-llolder, as a mean to 
i·each the funds of the stater and to affect its rights. 

If this can be·done, the amendment had to the constitution would be a. 
dead lettet'. The state can act, .under its laws, only by its agents. Its 
monies remain in the hands of its treasurers. If its officers can be con
verted, by the decree of a jlldge, into 8tflke-holde1·8, there can, perhaps, 
br; no possible case in which the constitution may 11ot be evaded. · 

It 'suffi.c\ently appeared, i1}. the answer to the libel, that Mr. Ritten· 
11ouse 1·eceived the money as treasurer of the state, for tlze 'u8e ef ·tile 
.state. It appeared decisively on the public records of the commonwealth. 
But it is alledged, " that the amendment to the constitujion simply pro· 
_vides, that 110 suit shall be commenced or p1:osecuted against a state. 
That in this case the suit was not instituted against the state, or its trea
surer, but again.8t tlze executors ef .Davia Rittenfw1~se. That if the 
proceeds had been the actual property of Pennsylvania, however wrong

.fully acquired, the disclosure of that fact would have presented a case, 
on which it is unnecessary to give an opinion.'' 

Such is the language of the supreme court of the United States! If 
the process and jurisdiction of the admiralty court will reach and ex· 
tend over the proceeds of J?rize, found within the aistrict; and indivi· 
duals, no party to the origmal decree, can be libelled against-is all in• 
vestigation to be foreclosed? 01·, if it be not in the 11ature of an original 
suit, but merely a proceeding to enforce a decree of a former court; in 
whicb captain Jo8iali and captain Houw:m we!'e parties ; why al;.e cap
tain Jo8iali and the represeutatives of captain Ha11ston unheard in t11is 
$trange p1·oceeding ? 

It is further allel!'ed, and is made a ground of decision by the federal 
<'Qurts, " that the property which rept'esented the .1lctive and her cargo 
was in possession, not of the :;t.Me of Pennsylvania, but of David Ritten-
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hous<;>,. as an indi"liidual, after whose deatJ1 it passecl, like other property, 
to his representatives." ' 

It is, however, clear, that David Rittenhouse could not have received 
a farthing of the money, as David Rittenhouse, but as treasurer of the 
state only, and by order of the state, Although David Rittenhouse gave 
a bond to indemnify George Ross, yet that instant the state became 
bound to indemnify David. Rz'ttenhouse, and .the real party then inter• 
.ested, was the commonwealth of Pennsylvania. A tl'easurer or other 
officer, retaining the public monies, upon any pretence whatever, can-
not upon any principle, change the nature of the question. · 

Notwithstanding, by the highest judicia,l authority, the question is de
clared to be at rest. " That by the decree of reversal, .the interest uf 
the state of Pennsyl-pania, in the Active and her cargo, was extinguish
ed. That although Jl!Jr. Rittenliouse wa.s treasurer of the state of 
Pennsyl-vania, a11d the bond of indemnity which ·he executed states the 
money to have been paid to him,: for the use of the state, it.is appa1·ent 
he held it in his own right, until he should be completely indemnified by 
the state, and that the,e.vidence to this point was conclusive. That it 
did not appear that the original certificates were deposited in the state 
treas.ury, or in any manner designated as the property of the state, or 
delivered over _to his successor ; and, \vhen funded, we1·e funded in his 
own name, and the intere~t ch·awn by him. That the memorandum 
made' by him at the foot of the list of ce1·tificates, in these words : "The 
above certificates will be the property of the state of Pennsylvania' 
when the state releases me from the bond I gave, in 1778, to.iudemnily 
Geo1·g-e Ross, esquire, judge of the admiralty, for paying the fifty origi· 
11al certific,ites into the treasury, as the statt:'s share of the prize ;" de
monstrates that he held the certificates as security against the bond he 
had executed, and that bond was obligatory, not on the state of P ennsyl-
1.'ania, belt on David Ritteziliou8e, in his private capacitv." _ 

This statement by the court, as part of the broad ground on which. 
t1iey decided, may be plausible, may give colour to the decision : Yet 
it by no means appea1•s, that he received it a:s a l'lta/.:e-Jzoldcr, 01• upon a 
contingency ; but for the use of the state, as its share of. the prize, And 
even up\)n his own memorandum, so much relied .on, it is stated, that the 
certificates '~e1·e paid into the .!ire.asury, as the state's share of the prize; 
an<l, as the ~~ate was bound to indemnity him, when he acted under it~ 
orders, the sti.te would have, of comse, been the real party interested in 
any stlit which may have been commen.cecl upon it. And it would seem 
that the court was not possessed of the whole state of the case ; which 
will appear frolll the authority under which the treasurer acted ; which 
proves exp1icitl) how, and in what character, he :ictcd. • In the minutes 
of the supren.e executive council is the following resolution : 

"P!dladcljz1de, 4Jzril2l, 177.9. Resolved, That.Vai•id Rittenhouse,_ 
th~ treasurer, b<.. du·ected to find sufficient security, to Le approved of 
by the judge of th~ admiralty, for the share adjudged tu the state, of the 
pl'ize-sloop .tlcti'vt, taken by the brigantine Convention, and the Gerard 
privateer; aud t~ke up the money, which will exceed ele\·~n thousand 
])OUnds, for the llse of the state ; one half of the sum, allotted to the 
Convention coming to the state." 

It here incontrorertibly appears,· that he did noL receive the money 
as a private individ1al : but for the use of the state, bv the orders of the 
executive 'authority-. and the bond. which he executed was executed hy 
him, by the like at\~ml"ity,. as agent aud security for the state. Having 
thus recdved the money, previously the property of the state,_by the de• 
cree of the admirult; court, as trea~urer, no detention of it, when he 
went out of office, ou::ht in reason or principle to be consiclcrcd as chang· 
ing the nature of the trigiual transaction. The Legislature at their scs• 
siou, '.N ovembe1· 2:3d f~llowing, passed a resolution similar to tlrnt of thL" 
executive council ; and the act of February 26, 1801, still fu1·ther col'· 

rubo1-.itcs all the forme1· pl'OC!;)t.:1;Hngs of the state. 
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1:he Legislature are also of opinion, that as the brigantine Conveu.tiort 
was the property of the state, as soon as judgment was pronounced up011 
the verdict of the jury, its interest attached- upon _its proportion of the 
pl'ize, and as soon as it was received by the _state trensu1·er, it '\vas so 
much, belonging to the state, actually in the treasury. 

When it is said, that the state of Penmylvania forbore to assert its 
title while the suit was depending, let it be for ever remembe1·ed, that the 
state of Penmylvania had no notice; And if notice had bee11 given, to 
what purpose could she liave asserted her title, when by the high 
authority of the court it is declared, that the cou1·t had nothing to do with 
the question decided by the cou\'t of appeals, which must be enfo1•ced 
-without an examination of its merits. 

Although the Legislature reverence the constitution of the. Uniteil 
States, and its lawful authorities, yet there is a respect due to the solemn 
and public acts, and to the honour and dignity of our own state, and the 
unval'ying asse1•tion ofhel' right, for a period of thirty years, which right 
ought not to be relinquished. Therefore; 

RESOLVED by the Senate and House of Rejiresentative11 eft!ie 
Common'lJ1ealth qf Pennsylvania, t9'c. That, as a member ofthe Federal 
Union, the Legislature of Pennsylvania acknowledges the suptemacy, 
abd·will cheerfully tubmit to the authority of the general government, as Rensons a!I· 
far as that authority is delegated by the constitution of the United Statt'!s. signed bythe 
But, whilst they yield to this authority, when exercised within constitu- Pe~nsylvan 
tional limits, they trust they will not be considered as acting hostile to }.egijla~ure 
the general government, when, as guardians ef t/Je State Rights, they 01' t ~e1r Pf0 • 
cannot permit an infringement of those rights, by an unconstitutional ex~ c~e~ngs m 
ei·cise of power in the United States' courts. ~ e orego• 

Resolved, That in a govet·nment like that of the United States, where 1!1!i case, 
there al'e powers grantetl to the general government, and rights reserv-
ed to the states, it is impossible, from the imperfection of language, so to 
define the limits of each; that difficulties should not sometimes arise, 
from a collision of powers : And it is to be lamented, that no provision 
is made in the constitution, for determining disputes between the general 
anc,l state governments, by an impartial tribunal, when such cases occu1-. 

Resolved, That from the construction the United States' co1,}rts give 
to their powers, the harmony of the states, if they resist encroachments 
on their rights, will frequentlj be interrupted ; and if, to prevent this 
evil, they should on all occasions yield to stretches of power, the 1·e~erved 
rights will depend on the arbitra1•y power of the courts. 

Resolved, Thnt, should the indepencleuce of the states, as secured by 
the constitution, be destt•oyed, the liberties of th~ people in so extensive a 
countl'y, cannot long survive. To s\lffe1· the UnJtetl States' courts to de
cide on STAT1': RIGHTS, will from a biasinfavour effiowcr, neccssariM 
ly destroy the FEDERA,L l' ART of our governm~nt : Anq whenever 
the govel'nlnent·of the United States becomes consolidated, we may learn 
from the history of nations, what will be the event. 

To prevent the balance between the general and state governments 
from bein~ destroyed, an<l the harmony of the rotates from being inter
rupted, 

Resolved, '!'hat our Senators in.Congress be inst1•ucted, and our Re· 
presentatives requested, to use their influence to procu1·e an amem1ment 
to the constitntion of the United States, that nn impartial t1·ibunal may 
be established, to determine disputes between the gener~.l and state r:;ov~ 
eL'ntl~ents ; and, that they be ful'thet' instructed to use their endeavors, 
that in the meanwhile, such arl'angements mav be made, between the 
g?vern~ent of the Union and of this state, as ,vm put an eml tl.l existin£: 
difficulties. · 

Resolved, That the Govel'nOl' be l'cquestecl to fransmit a copy of these Governor 10 
1·esolutions, to the Executive of the United States, to be laicl before Con. transmit co 
~ress, at tlv::ir nc:;;t se~sion. And that he be authorh:cd ancl directed to pies of tliiz, 

Jl cl 
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Resolution correspond with the Pl'esident on the subject i11 controversy, and to 
to .tl1e Presi· agree to such arrangements as 'may be in the power of the executive to 
de1it, &c. . make, or that congress may make, either by the appointment of com. 

missioners or otherwi~e, fo1· settling the difficulties between the two 
govel'nments. · 

And, that the Governor be also l'equested to ·transmit a copy to the 
Executive of the several states in the Union, with a request, that the 
same be laid before·their respective legislatu1·es. 

JAMES ENGLE, Sftealrci· 
of the House of Reftre8entati'vea. 

P. C. LANE, Sju:akcr qf tlie Senate. 
APPROVED-the third day of April, one thousand eight hundred and. 

nine. 
SIMON SNYDER. 

----:{:~ :---
CHAPTER IX. 

Secretar to RESOL VBD by tlie Senate and Hou Be qf Refweaentativeo of the· 
distribut~ Commomuealt!i qf Penruiyl-uania, in General .!l88embly met, That the 
certain co· secretary of the Commonwealth shall distribute the remaining number 
pies of the of the digest of the laws in the German language, now in his office, and 
German cli- shall transmit the same at the time the laws and journals of the present 
gest; session are sent to the commissioners of the respective counties, in pro· 

portion to the nuf!lber in his office, agreeably to the first section of an 
And in what act, entitled " An Act directing the distributing , the digest of the laws 
manner. . of this Commonwealth, in the German language," passed the twenty-sixth 

day of March, one thousand eight hundred and eight. And the com
missioners of the respective counties shall, after receiving, distribute the 
same amongst the citizens acquainted with the German language. 

JA..."WES ENGLE, Sfzeaker 
qf tlze l:t.ou11e ef Rejzresentatives; 

P. C. LANE, Sfieaker qf tlie .Senate. 
APPR_ovEn-the fourth day of April, one thousand eight hundred aqd 

nme. 
SIMON SNYDEH; 

---... :®:•---~ 
CHAPTER X. 

ctommouu.1caitb of i_9cmt~!]Ittauia. 
Attoi·ne RESOLVE!? by· the Senate and HrmBe o.J' Rej1re8entative,9 ef tlu: 
G 1 t Commonwealth qf Penn8ylvania, in General .il.B8emfJly 'lflCt, That the 
ap~1;;r'1.n ie- Governor be, and I1e hereby is required to direct the attorney-general to 
half of \he appear in behalf of the state, in case au application should be made tG 
state in case the supreme court for a mandamus tq the secretary of the commonwealth 
&c ' in the case of the application for a patenl for the Mamoth Farm ·in the 

' township of Claverack, in Luzeme coun\y. 
JAMES ENGLE, Sj1eaker . 

ol" tlie Hou.se qf Rejiresentatives. 
I>. C. LANE, S/teaker qf tlte Senate. 

APPROVED-the fourth day of April, one thousand eight hundred and 
· nine. 

SIMON SNYDEH. 
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