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AN ACT
HB 1236

Requiring chemical identification of substances in the community and on
employer premises; requiring the posting of the identity of these substances by
employers and the labeling of chemicals; requiring information and safety data
on chemicals to be given to the Department of Labor and Industry, members
of the community and employees; requiring employers to operate educational
programs relating to hazardous substances; providing for further duties of the
Department of Labor and Industry, for complaint procedures, for investiga-
tilc:_ns, for compliance orders and the enforcement thereof; and providing pen-
alties.

It is hereby declared that there exists within the Commonwealth of Penn-
sylvania a potential danger to employees, their families and to the general
public from exposure to chemicals introduced into the workplace and into
the general environment. Employees may be exposed to these substances
during the course and scope of their employment and the general public may
be exposed due to the transportation, use and subsequent disposal within the
community. Serious health problems may be caused to individuals because
of this exposure. Due to the nature of these substances, these health prob-
lems may not become evident until many years after initial exposure.

It is therefore declared to be the policy of the Commonwealth that employ-
ers within the Commonwealth and chemical suppliers doing business within
the Commonwealth have a duty to make available to employees and to the
general public the identity of chemicals used in the workplace, and to make
information available as to the known or suspected health hazards posed by
the use of or exposure to hazardous substances. Employees, their families
and the general public have a right to know the identity of chemicals they
may be exposed to, the potential health hazards that exist and the symptoms
that may be experienced because of exposure. It is further declared that
employees and the general public themselves are frequently in the best posi-
tion to discover serious health problems, provided that they are aware of the
chemical identity and the nature of the substances to which they are exposed.
Employees, their families and the general public have an inherent right to
know about the known and suspected health hazards which may result from
exposure to hazardous substances, so that they may make knowledgeable
and reasoned decisions with respect to the continued personal costs of their
employment or residence at a particular place and the need for corrective
action.

It is further declared that, because of close or continuing contact with haz-
ardous substances, the workplace often provides an early warning mechan-
ism for the rest of the environment and the general public. It is therefore the
intent of this Legislature to ensure that employees, their families and the
general public be given current information concerning the nature-of the-haz-
ardous substances with which they may come in contact and full information
concerning the health hazards of these hazardous substances.
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It is further declared that availability of detailed information concerning
the identity and nature of chemicals to local police, fire and health officials
will greatly aid such authorities in responding to local emergencies such as
chemical fires, accidental spills, industrial accidents and outbreaks of health
problems among members of the public.

It is further declared that the swift and effective enforcement of the provi-
sions of this act is vital to ensure that the health and safety of employees and
members of the public is protected.
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The General Assembly of the Commonwealth of Pennsylvania hereby
enacts as follows:

Section 1. Short title.

This act shall be known and may be cited as the Worker and Community
Right-to-Know Act.

Section 2. Definitions.

The following words and phrases when used in this act shall have the
meanings given to them in this section unless the context clearly indicates
otherwise:

“Article.”” A manufactured item which is formed to a specific shape or
design during manufacture, which has end use functions dependent in whole
or in part upon its shape or design during end use and which does not release,
or otherwise result in exposure to, a hazardous chemical under normal condi-
tions of use.
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“‘Chemical.” Any element, substance, chemical compound or mixture
of elements, substances or compounds, but shall not include an article as
defined herein, food, drugs or cosmetics as defined in the Federal Food,
Drug and Cosmetic Act (21 U.S.C. § 301 et seq.), cosmetics, tobacco or pro-
ducts which are primarily intended for sale on the retail market to the general
public and are sealed in the packages to be used therewith.

“‘Chemical Abstracts Service number.”” The unique identification
number assigned by the Chemical Abstracts Service to chemicals,

“‘Chemical identification sheet or CIS.”” A written document, prepared
in accordance with the requirements of this act, which contains, in the case
of a hazardous mixture, the identity by chemical name, common name and
Chemical Abstracts Service number, all special hazardous substances com-
prising 0.01% or more of the mixture and all hazardous substances compris-
ing 1% or more of the mixture and all other substances comprising 3% or
more of the mixture.

“‘Chemical name.”” The scientific designation of a chemical in accor-
dance with the nomenclature system developed by the International Union of
Pure and Applied Chemistry or the Chemical Abstracts Service rules of
nomenclature.

‘“‘Common name.”’ Any designation or identification other than a chem-
ical name or trade name, by which a substance is generally known, such as a
nonsystematic scientific name, which clearly identifies a single chemical or
mixture and which is unique to that specific chemical or mixture.

““‘Container.’” A receptacle used to hold a liquid, solid or gaseous sub-
stance including, but not limited to, bottles, barrels, boxes, cans, cylinders,
drums, cartons, vessels, vats and stationary tanks. The term does not include
containers into which substances are transferred by the employee from
labeled containers and which are intended only for the immediate use by the
employee who performs the transfer, or containers which are primarily
designed to be sold on the retail market for use by the general public.

“Department.”” The Department of Labor and Industry.

‘“Employee.”” Any person currently working for an employer, except
domestic or casual laborers employed at the employer’s place of residence. A
former employee shall be considered an employee hereunder, except that the
former employee’s rights hereunder shall be subject to a request made by the
former employee and received by the employer.

“Employee representative.”’ An individual or organization authorized
by an employee or employees to exercise his or her or their rights to request
information under this act. A recognized or certified collective bargaining
agent for an employee shall be considered to be an employee representative
without regard to individual employee authorization.

“Employer.”” Any individual, partnership, corporation or association
doing business in the Commonwealth, including the Commonwealth, its
political subdivisions, including school districts, and any officer, board,
commission, agency, authority or other instrumentality thereof.

““Environmental hazard.”” Any substance, emission or discharge deter-
mined by the department to be a hazardous substance and which, because of
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its particular or extreme properties, poses a danger if released into the envi-
ronment.

‘“Exposure.’”’ Any situation arising from a workplace operation where
an employee may ingest, inhale, absorb through the skin or eyes, or other-
wise come into contact with a chemical or mixture.

‘‘Hazardous mixture.” Any mixture that contains one or more hazard-
ous substances as defined herein, in a concentration of 1% or greater in the
mixture or any mixture that contains one or more special hazardous sub-
stances or environmental hazards in concentrations of 0.01% or greater in
the mixture. For the purposes of this act, where a special hazardous mixture
is combined with one or more chemicals or mixtures to form a new mixture,
the new mixture shall be considered to be a hazardous mixture.

““Hazardous substance.”” Any chemical or mixture defined as hazardous
pursuant to section 3. For the purposes of this act, any hazardous mixture is
a hazardous substance.

‘‘Hazardous Substance Fact Sheet or HSFS.”” A written document pre-
pared by the department for the purpose of transmitting information about a
hazardous substance to employers, employees or members of the general
public.

‘‘Hazard warning.”” Words, pictures, symbols or a combination of these
appearing on a label which conveys information regarding actions or cau-
tions to be taken with regard to the associated hazardous substance.

‘‘Health professional.”” Any physician, nurse, industrial hygienist, toxi-
cologist or epidemiologist providing medical, occupational health or envi-
ronmental health services.

“Importer.”” The first business within the customs territory of the
United States which handles chemicals produced in other countries and
intended for sale and distribution to purchasers within the United States.

““Label.” A sign, emblem, sticker or marker affixed to or stenciled into a
container listing the information required pursuant to section 6.

“Manufacturer.”” Any individual, partnership, corporation, association
or other person who provides, extracts, produces, uses or otherwise makes
chemicals for sale or distribution.

‘‘Material Safety Data Sheet or MSDS.” A written document prepared
by a manufacturer, supplier or importer in conformity with the requirements
set forth in section 4 for the purpose of transmitting information concerning
a chemical.

“Mixture.”” A combination of two or more chemicals not involving a
chemical reaction.

““NIOSH Registry of Toxic Effects of Chemical Substances.’”” The on-
line data base of the National Institute for Occupational Safety and Health
Registry of Toxic Effects of Chemical Substances.

“OSHA.”” The Federal Occupational Safety and Health Administration.

‘“‘Research and development laboratory.”” A specially designated area
used primarily for research, development, teaching or testing activity, and
not primarily involved in the production of goods for commercial sale, in
which chemicals are used by or under the direct supervision of a technically
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qualified person. For the purpose of this act, a technically qualified person is
a person who, because of education, training or experience, understands the
risks associated with the hazardous substance or mixture containing a haz-
ardous substance handled by employees under his or her supervision or
guidance.

‘“‘Sealed package.” A portable container into which the manufacturer,
importer or supplier has placed a chemical or chemicals, and which is sealed
by said manufacturer, importer or supplier for transport to another location,
and which is intended to remain sealed until reaching its final destination. A
sealed package shall also include those containers used to transport hazard-
ous wastes in accordance with the Resource Conservation and Recovery Act
of 1976 (Public Law 94-580, 42 U.S.C. § 6901 et seq.) or the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (Public
Law 96-510,26 U.S.C. § 4611 et seq. and 42 U.S.C. § 9601 et seq.).

‘‘Special hazardous substance.”” A hazardous substance so designated by
the department because its particular toxicity, tumorigenicity, mutagenicity,
reproductive toxicity, flammability, explosiveness, corrosivity or reactivity
poses a special hazard to health and safety.

““‘Supplier.”” Any individual, partnership, corporation, association or
other person, inside or outside the Commonwealth, who manufactures, sup-
plies, imports or distributes any chemical for sale, distribution or use within
the Commonwealth.

“Trade name.”” Any designation or identification such as a code name
or number, or a brand name, used by an employer or supplier to identify a
chemical other than by its chemical or common name.

““Trade secret.”” Any formula, plan, pattern, process, production data,
information or compilation of information, including chemical or common
name, which is known only to an employer and a limited number of other
individuals, and which is used in the fabrication and production or develop-
ment of a product, process or service and which gives the employer possess-
ing it a competitive advantage over businesses who do not possess it, or the
secrecy of which is certified by an appropriate official of the Federal Govern-
ment as necessary for national defense purposes.

‘““Workplace.”” Any building or work area or contiguous group of build-
ings or work areas at one geographical location composing a plant site in the
Commonwealth used by the employer on a permanent or temporary basis to
conduct business. _

“Work area.”” Any room, section of a room or defined space within a
workplace where one or more workers are based for the regular performance
of their duties.

Section 3. Hazardous substance list.

(a) Hazardous substance list.—The department shall, no later than 180
days subsequent to the effective date of this act, compile a list of hazardous
substances which shall include, but not be limited to, the substances found in
the latest compilation or issue of any one of the following lists:

(1) Federal Environmental Protection Agency (EPA) list of toxic pol-
lutants and hazardous substances prepared pursuant to sections 307 and

311 of the Federal Clean Water Act of 1977 (33 U.S.C. §§ 1317, 1321).
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(2) EPA list of hazardous air pollutants prepared pursuant to
section 112 of the Federal Clean Air Act (42 U.S.C. § 7412).

(3) EPA list of restricted use pesticides found at 40 CFR 162.30 (relat-
ing to optional procedures for classification of pesticide uses by regula-
tion).

(4) EPA Carcinogen Assessment Group’s List of Carcinogens.

(5) OSHA list of toxic and hazardous substances found in 29 CFR
1910, subpart Z (relating to toxic and hazardous substances).

(6) International Agency for Research on Cancer sublist, entitled
‘““Substances found to have at least sufficient evidence of carcinogenicity
in animals.”’

(7) National Toxicology Program’s list of substances published in
their latest Annual Report on Carcinogens.

(8) National Fire Protection Association list found in ‘“‘Hazardous
Chemicals Data (NFPA 49).”

(9) National Fire Protection Association list found in ‘‘Fire Hazard
Properties of Flammable Liquids, Gases, Volatile Solids (NFPA 325M),”’
but only those substances found on sublists for health items, categories 2,
3 and 4; sublists for reactivity items, categories 3 and 4; sublists for flam-
mability, categories 3 and 4.

(10) American Conference of Governmental Industrial Hygienists’ list
found in Threshold Limit Value for Chemical Substances and Physical
Agents in the Workplace.

(11) National Cancer Institute sublist, entitled ‘‘Carcinogens bioas-
says with at least evidence suggestive of carcinogenic effect,”’ but includ-
ing only those substances which satisfy criteria of the National Toxicology
Program indicating significant carcinogenic effect.

The list shall further include any other substance or mixture designated by
the department as hazardous because of its known or probable adverse
human or environmental effect. This list shall be updated, reduced or
expanded by the department as necessary in light of new scientific evidence
and knowledge. A copy of the list and any modifications thereof shall be
transmitted to every employer subject to this act.

(b) Additions to hazardous substance list. —Any chemicals which appear
on any future compilation or issue of any of the lists contained in subsection
(a) shall automatically be added to the hazardous substance list. Prior to
adding any other chemicals to the list of hazardous substances enumerated.in
subsection (a)(1) through (11), the department shall, after giving proper
notice, hold hearings on the proposed additions to allow for comment by
interested parties. Upon conclusion of the hearings, the department shall, if
it determines the propriety of including the chemicals, amend its regulations
to reflect additions and publish the additions thereto in the Pennsylvania
Bulletin, and notify employers regarding the additions.

(c) Deletions from hazardous substance list.—Any chemicals which are
removed from any future compilation or issue of the lists contained in sub-
section (a), or any chemicals that have been added to the hazardous sub-
stance list under subsection (b), may be deleted from the hazardous sub-
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stance list. Prior to deleting any chemical from the hazardous substance list,
the department shall, after giving proper notice, hold hearings on the pro-
posed deletions to allow for comment by interested parties. Upon conclusion
of the hearings, the department, if it determines the propriety of deleting the
chemical, shall amend its regulations to reflect deletions and publish the:dele-
tions therefrom in the Pennsylvania Bulletin, and notify employers regarding
the deletions.

(d) Special hazards and environmental hazards.—The department shall
designate those hazardous substances which shall be considered special haz-
ardous substances and those which shall be considered environmental
hazards. The department shall compile separate lists of the special hazardous
substances and the environmental hazards. These lists shall be updated,
transmitted to employers and posted by employers in the same manner as the
hazardous substance list. The department shall, by regulation, specify those
special hazardous substances which, because of their particular or extreme
properties, must be identified at concentrations of less than 0.01%.

() Hazardous substance survey form.—Every employer shall, upon a
form supplied by the department, fill out a hazardous substance survey for
each workplace, providing information on the hazardous substances present
during the prior year. A listing of the hazardous substances shall be posted
by the employer as required by section 7. Upon the written request of any
person in Pennsylvania, the department shall require the employer to
forward a copy of the completed survey form to the department within 20
days. The department shall, in turn, keep a copy of the survey form on file,
and shall immediately transmit a copy of the form to the original requestor.
The employer shall update the hazardous substance survey for each work-
place every two years.

(f) Access of police, fire and emergency response agencies.—Upon the
request of a local police, fire or emergency response agency, within whose
jurisdiction an employer falls, an employer shall provide a copy of its latest
hazardous substance survey, and, if requested, copies of all relevant Material
Safety Data Sheets. The employer shall further provide, upon the request of
said agency, all relevant and available information concerning any environ-
mental hazards pertaining to the workplace in question.

(g) Environmental hazard survey.—Upon the written request of any
person in Pennsylvania, the department shall require an employer to com-
plete an environmental hazard survey for a particular workplace upon a
form supplied by the department. The environmental survey shall include
those substances emitted, discharged or disposed of from that workplace,
and shall provide the following information to the extent that such informa-
tion or reports are made under current provisions of Federal, State, county
or municipal law:

(1) The total known or estimated stack or point-source emissions of
the substance.

(2) The total estimated fugitive or nonpoint-source emissions of the
substance.
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(3) The total known or estimated discharge of the substance into the
surface or groundwater, the treatment methods and the known or esti-
mated raw wastewater volume and loadings.

(4) The total known or estimated discharge of the substance into pub-
licly owned treatment works.

(5) The known or estimated quantity and methods of disposal of any
wastes containing the substance, the method of onsite storage of these
wastes, the location or locations of the final disposal sites for these wastes
and the identity of the hauler of the wastes.

Within 30 days of the department’s request, the employer shall return the
completed environmental survey form to the department, which shall in turn
keep a copy on file and shall immediately transmit a copy to the original
requestor. The employer shall also keep a copy of the environmental hazard
survey on file at that workplace and at its principal place of business in the
Commonwealth.

(h) Onsite testing.—Upon the request to the department, and for good
cause shown and upon consultation with the interested parties involved, the
department may conduct at its expense onsite testing or use such other
methods as will provide more exact information concerning the environ-
mental hazards reported in the environmental hazards survey under subsec-
tion (g). The site owner may conduct onsite testing instead of the depart-
ment. Upon the written request of the employer, the department shall detail
in writing the type and methods of testing and provide technical assistance to
aid the employer who chooses to conduct testing instead of the department.
In an emergency, the department may undertake said testing at the Com-
monwealth’s expense. The department shall not conduct onsite testing which
has already been conducted by OSHA.

(i) Authority to modify filing requirements.—The department may, by
regulation, require certain classes or groups of employers to automatically
file with the department the completed hazardous substance survey and/or
environmental hazard survey every two years, taking into account the nature
and quantity of the hazardous substances and/or environmental hazards
involved, the likely danger to the surrounding community, the number of
employees affected or the importance of said information to future epidem-
iological or other health studies.

() Retention of materials.—The department shall maintain a file of all
completed hazardous substance surveys and environmental hazard surveys
for 30 years. The department shall also retain at least one Material Safety
Data Sheet for each hazardous substance and hazardous mixture, together
with revisions thereof.

Section 4. Obligation of suppliers.

(a) Labeling.—Every supplier, as a condition of doing business in this
Commonwealth, shall insure that the container of any chemical which is
delivered to a point within this Commonwealth or which is produced within
this Commonwealth is clearly labeled in the manner required by section 6.

(b) Provision of Material Safety Data Sheets.—
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(1) All manufacturers, importers or suppliers, as a condition of doing
business in this Commonwealth, shall prepare an MSDS for each hazard-
ous substance or hazardous mixture they produce or import, and shall
ensure that all purchasers of hazardous substances or hazardous mixtures
are provided an appropriate MSDS with their initial shipment, and with
the first shipment after an MSDS is updated. The manufacturer, importer
or supplier shall further provide an MSDS for any other chemical deliv-
ered to a point within the Commonwealth, if the manufacturer, importer
or supplier produces or possesses such an MSDS.

(2) Distributors shall ensure that MSDS’s are provided to all purchas-
ers of hazardous substances or hazardous mixtures. Manufacturers,
importers, suppliers and distributors shall notify the recipient of the haz-
ardous substance or hazardous mixture that such substance is subject to
the provisions of this act. In lieu of physically attaching MSDS’s to con-
tainers shipped, the manufacturer, importer, supplier or distributor may
mail the MSDS to the purchaser at the time of the shipment.

(3) Employers shall obtain and maintain MSDS’s for each hazardous
substance or hazardous mixture in their workplace. If an MSDS is not pro-
vided with the shipment, the employer shall obtain one from the manufac-
turer, importer, supplier or distributor.

(4) Manufacturers, importers or suppliers shall ensure that one copy
of an MSDS for each hazardous substance or hazardous mixture which
they produce within or deliver to a point within this Commonwealth shall
be mailed to the department at the same time as their initial shipment to an
employer within this Commonwealth. In addition, the manufacturer,
importer or supplier shall mail to the department one copy of an MSDS
for any other chemical for which they produce or possess an MSDS, at the
time of the initial shipment of the chemical to an employer within this
Commonwealth. An additional submission of an MSDS shall be made at
the time of the first shipment to an employer within this Commonwealth
after an MSDS is updated. In this manner, or upon its own initiative, the
department shall compile a complete file of all MSDS’s for each hazardous
substance, hazardous mixture and appropriate chemical that is produced
or distributed within this Commonwealth, and shall keep the complete
MSDS file updated as new information becomes available.

(¢c) Contents of Material Safety Data Sheets.—The information in the
Material Safety Data Sheets shall reflect the contents of the relevant National
Library of Medicine computer files and the latest edition of the National Fire
Association’s Fire Protection Guide on Hazardous Materials. Subject to the
trade secret provisions of section 11, it shall also include, but not be lirited
to, the following information:

(1) The chemical name, the Chemical Abstracts Service number, the
trade name, common names and any other names under which said sub-
stance is regulated by another State or Federal agency.

(2) The chemical name, common name and Chemical Abstracts
Service number of every chemical contained in the substance which com-
prises 3% or more of the substance except that hazardous substances shall
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be listed if they comprise 1% or more of the substance, and all special haz-
ardous substances which comprise 0.01% or more of the substance shall be
listed.

(3) A reference to all relevant information on the hazardous substance
from the NIOSH Registry of Toxic Effects of Chemical Substances.

(4) The boiling point, vapor pressure, vapor density, solubility in
water, specific gravity, melting point, physical state, color and odorous
properties at standard conditions of temperature and pressure.

(5) The flash point, auto ignition temperature, percentage of volume
of flammable limits, the recommended fire extinguishing media, any
special firefighting procedure and any other unusual fire or explosion
hazards.

(6) The hazards, if any, posed by the substance, including its toxicity,
tumorigenicity, mutagenicity, reproductive toxicity, flammability, explo-
siveness, corrosivity and reactivity, including specific information on its
reactivity with water.

(7) A description, in nontechnical language, of the acute and chronic
health effects of exposure to the substance, including the signs and symp-
toms of exposure, and medical conditions which are generally recognized
as being aggravated by exposure to the substance.

(8) The permissible exposure level, threshold limit value, short-term,
ceiling and other established limit values as set by OSHA, National Insti-
tute of Occupational Safety and Health, American Industrial Hygiene
Association and American Conference of Governmental Industrial
Hygienists.

(9) The potential routes and symptoms of exposure to the hazardous
substances.

(10) Emergency first aid procedures in case of inhalation, swallowing,
eye splashes and skin contamination, including a telephone number to be
called day or night in an emergency and any special information needed by
medical practitioners treating persons.

(11) The appropriate emergency and first aid procedures for spills,
fires, potential explosions and accidental or unplanned emissions involv-
ing the hazardous substance.

(12) Recommended waste disposal method if applicable.

(13) Personal protective equipment to be worn or used when handling
or otherwise coming in contact with the substance and any special precau-
tions, recommended engineering controls or work practices to be used in
handling the substance.

(14) A description of the extent of testing performed on the substance.

(15) A description of the known synergistic or additive effects reason-
ably anticipated by exposure to this substance and to other substances over
the same period of time.

(16) For mixtures, a description of any known dangers or hazards
created by the mixture that are greater than and would not be otherwise
disclosed by the Hazardous Substance Fact Sheets for the constituent
chemical substances.
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(17) The name, address and telephone number of the manufacturer of
the chemical.
(18) Date of preparation or last revision of the sheet.
Notwithstanding the above, any MSDS which contains the information
requested in paragraphs (1) and (2), and which otherwise contains the infor-
mation required by 29 CFR § 1900.1200(g)(2), as of November 25, 1983,
shall be considered to have met the requirements of this section.

(d) Chemical identification sheet.—An employer or supplier may, for
convenience, provide the information requested in subsection (c)(2) by affix-
ing a chemical identification sheet containing said information to an already
existing MSDS and it shall be considered an integral part of the MSDS.

(e) Similar substances.—Where hazardous mixtures have similar con-
tents and hazards, but vary in specific composition, the supplier or employer
may prepare one Material Safety Data Sheet to apply to all of the similar
mixtures: Provided, That the Material Safety Data Sheet identifies all the
various mixtures by the names to which it applies, is correct in all respects
and correctly states the constituent chemicals in all of the mixtures. It is not
necessary to produce a new MSDS when a hazardous substance is diluted
with water.

(f) No duty to test.—This section shall not be construed to mean that an
employer or supplier must conduct studies to develop new information.

(g) Agricultural mixtures.—When a farm supplier combines one or more
chemicals for agricultural use, the farm supplier may substitute all Material
Safety Data Sheets for the ingredients in the mixture in lieu of preparing a
new MSDS.

Section 5. Availability of information.

(a) Dissemination to local agencies.—The department shall ensure that
each of its regional offices makes available to the public the MSDS’s and
other information required under this act. The department shall further
make immediately available any MSDS’s and any completed-hazardous-sub-
stance or environmental hazard surveys for a particular county to the appro-
priate local police, fire or other emergency response agency, upon said
agency’s request, if the same has not already been obtained.

(b) New information.—Whenever a supplier receives or discovers any
relevant new information regarding a hazardous substance, the supplier shall
make such information available to the department and to all employers to
which the supplier provides said substance. The employer shall, in turn,
make such information available to employees and the employees’ represen-
tatives, upon receipt of such new information.

(c) Copy of data available to employees.—An employer shall furnish,
upon the request of an employee or employee representative, any of the fol-
lowing:

(1) Any of the lists or survey forms generated under section 3.
(2) Any Material Safety Data Sheet for any hazardous substance or
hazardous mixture present in any of the employer’s workplaces.

(d) Furnishing information.—Upon the written request of an employee
or employee representative, the employer shall furnish a copy of the
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requested MSDS or the HSFS to said employee within five days of receipt of
the written request. If the requested MSDS or HSFS is in the possession of
the employer and the employer fails to give said information to the employee
or employee representative within five days, the employee shall have the right
to refuse to work with the specific hazardous substance without penalty to
said employee until such time as the information requested is provided. If the
requested information is not in the possession of the employer, the employer
shall notify, in writing, said employee within five days of the receipt of the
employee’s written request that the information is not in the employer’s pos-
session. Within 15 days of the employer’s written notification to the
employee, the employer shall attempt to obtain the requested information
from the supplier and the department and shall document such attempts.
Upon receipt of the employer’s request, the department shall immediately
attempt to obtain the requested information from the supplier and notify the
employer of that attempt. If, at the end of the 15-day period, the supplier
does not respond to the employer’s and the department’s request, the
employer and the department shall give to the employee all hazardous sub-
stance information required by this act in the employer’s or department’s
possession. The employee shall have the right to refuse to work without
penalty until the requested information is furnished unless the employer and
the department have taken all actions prescribed by this section. Reassign-
ment of an employee to other work, at equal pay and benefits, shall not be
considered a penalty under this subsection.

(e) Information in the work area.—Every employer shall make readily
available, in every work area, the Material Safety Data Sheet for every haz-
ardous substance or hazardous mixture to which the employees working in
said work area may be exposed. The Material Safety Data Sheets shall be
made available in such a manner and in such numbers as to give every
employee in that work area easy and unhindered access to the Material
Safety Data Sheets without permission or intervention of management or
any supervisor.

(f) Limitation on fees.—All Material Safety Data Sheets, educational
and other materials shall be furnished by an employer to an employee or
employee representative at no cost to the employee or employee representa-
tive. If the employee making the request has requested and received the same
information about the same substance within the preceding 12 months, the
employer may impose a reasonable charge, not to exceed the costs of repro-
duction, for that information. No fee shall be charged if that employee’s job
assignment has changed or there is new information available concerning any
of the subjects about which information is required to be provided. In no
event shall the employer charge fees pursuant to requests by a certified or
recognized bargaining agent.

(g) Public access.—Any person living or working in Pennsylvania and
who is not a competitor may request from the department a copy of the lists
or forms required in section 3 which are present in a particular workplace,
and any Material Safety Data Sheet or Hazardous Substance Fact Sheet on
file and the department shall transmit the requested material within 45 days.
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Any request shall be treated by the department as confidential as to the name
and address of the requestor. The department shall also make materials for
its respective regions immediately available during business hours from its
regional offices. Materials shall be available at a fee not to exceed the cost of
reproducing them. ’
Section 6. Labeling.

(a) Labeling of container.—

(1) The employer shall ensure that each container of a hazardous sub-
stance is labeled, tagged or marked with the chemical name or common
name, a hazard warning as provided in subsection (f), and the name,
address and telephone number of the manufacturer of the substance.

(2) The employer shall ensure that each container of a hazardous
mixture is labeled, tagged or marked with the common name of the
mixture where one exists, or the trade name of the mixture if no common
name exists, the chemical or common name of all special hazardous sub-
stances comprising 0.01% or more of the mixture, the chemical or
common name of all hazardous substances constituting 1% or more of the
mixture, a hazard warning as provided in subsection (f), and the name,
address and telephone number of the manufacturer of the substance.

(3) The employer shall ensure that each container of a single chemical
is labeled, tagged or marked with the chemical name or common name, a
hazard warning as provided in subsection (f), if appropriate, and the
name, address and telephone number of the manufacturer of the chemical.

(4) The employer shall ensure that each container of a mixture is
labeled, tagged or marked with the common name of the mixture where
one exists, or the trade name of the mixture if no common name exists, a
hazard warning as provided in subsection (f), if appropriate, and the
name, address and telephone number of the manufacturer. In addition,
the employer shall ensure that either the top five substances by volume or
those substances constituting 5% or more of the mixture, be labeled by
chemical name or common name.

(5) The employer is not required to label any container into which a
chemical or mixture is transferred by the employee from labeled containers
and which is intended only for the immediate use by the employee who
performs the transfer.

(6) The employer shall ensure that each container of hazardous sub-
stances, hazardous mixtures or chemicals leaving the workplace is labeled,
tagged or marked with the appropriate information as required in para-
graph (1), (2), (3) or (4).

(7) The employer may call upon the manufacturer or supplier for
assistance in labeling.

The employer shall ensure that each label is prominently affixed to the con-
tainer or the piping system and displayed in such a manner that employees
can easily identify the chemical in that container. These labeling require-
ments may be altered only in accordance with subsections (b), (d) and (f) or
section 11. The employer shall not remove or deface existing labels on
incoming containers of chemicals unless the container is immediately rela-
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beled with the required information. The employer need not affix new labels
to comply with this section if existing labels already convey the required
information that the chemical or common name on the container is the same
as that listed on the MSDS and can be used by the employee as a cross-refer-
ence to the MSDS. Any label may contain other information, including trade
or brand name, provided the information required by this section is clearly
legible. Nothing in this section shall require an employer to test any chemical
to determine the accuracy of the label.

(b) Common name usage.—A common name or trade name may be used
for the purpose of subsection (a)(1), (2), (3) and (4), only if the use of such
name more easily or readily identifies the true nature of a chemical or
mixture. Where a chemical name or Chemical Abstracts Service number
exists, but the container is not labeled with either, an employee shall have the
right to request, in writing, the chemical name or Chemical Abstracts Service
number of the substance, and the employer shall have five working days to
give the required information to said employee, if a chemical name or Chem-
ical Abstracts Service number is in the possession of the employer. If no
chemical name or Chemical Abstracts Service number is in the possession of
the employer, the employer shall notify the requesting employee, in writing,
within five working days of the initial employee request and the employee
shall have the right to request the department to supply said chemical name
or Chemical Abstracts Service number.

(c) Pipelines.—The content of a pipeline system shall be identified by
labels applied at or near all ports. As used in this subsection, ‘‘ports’’ shall
mean a point of access, which may be opened to the environment, used for
charging or discharging a system, at which an employee may come into direct
contact with a chemical under normal conditions of use. In those cases in
which a pipeline is used to convey different chemicals at different times, and
in the case of an environmental health and pest control system or other
system designed to automatically discharge a chemical from spray-type
ports, the employer may develop alternative methods to adequately apprise
anyone who may be potentially exposed at any port of the contents of the
pipeline. The requirements of this subsection shall not be applicable to
effluents, water discharges or emissions through stacks, discharge conduits
or to fire sprinkler systems containing only water.

(d) Display of label.—The employer shall ensure that each label, sign,
placard or other operating instructions required by this section is legible and
prominently affixed in and displayed to the container or port in such a
manner that employees can easily identify the substance or mixture present
therein. The employer may use signs, placards, operating procedures or
other such printed materials as alternatives to individual labels on stationary
equipment, agricultural implements, and portable or mobile machinery used
in outdoor or temporary worksites, as long as the alternative used indicates
the appropriate chemical or common name and hazard warnings and is
readily available to employees.

(¢) Cross-reference to MSDS.—The employer shall ensure that the chem-
ical or common name used on the container to identify a hazardous sub-
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stance or mixture is the same as the chemical or common name used on the
MSDS or Hazardous Substance Fact Sheet, if that is the information
available for the hazardous substance or mixture, and that the MSDS or
Hazardous Substance Fact Sheet is readily available to the employee in his
work area.

(f) Hazard warnings.—Each employer shall ensure that container labels
provide a warning as to the specific nature of hazard arising from the sub-
stance in the container. The hazard warnings shall be given in conformity
with one of the nationally recognized and accepted systems of providing such
warnings and shall be consistent throughout the workplace.

(g) Exemptions.—When containers are labeled as required under appii-
cable Federal laws and regulations, this section does not require labeling of
containers which contain:

(1) Any pesticides as such terms are defined in the Federal Insecticide,
Fungicide and Rodenticide Act (7 U.S.C. § 135 et seq.).

(2) Any food, drug or cosmetic as such terms are defined in the
Federal Food, Drug and Cosmetic Act (21 U.S.C. § 301 et seq.).

(3) Any distilled spirits (beverage alcohols), wine or malt beverage
intended for nonindustrial use, as such terms are defined in the Federal
Alcohol Administration Act (27 U.S.C. § 201 et seq.).

(4) Hazardous waste from spills and disposal site rehabilitation pro-
jects handled pursuant to the Resource Conservation and Recovery Act of
1976 (Public Law 94-580, 42 U.S.C. § 6901 et seq.) or the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
(Public Law 96-510, 26 U.S.C. § 4611 et seq. and 42 U.S.C. § 9601 et
seq.).

Section 7. Notice.

(a) Workplace postings.—Every employer shall prominently post in
every workplace, in a location or locations where notices to employees are
normally posted:

(1) Lists of all hazardous substances and special hazardous substances
found in that workplace and all environmental hazards emitted or dis-
charged therefrom. In addition, upon request, an employer shall furnish
to an employee, a list of the hazardous substances used or produced in that
employee’s work area. A new or newly assigned employee shall be offered
a list when assigned to a work area. Such lists shall be updated as necessary
but at least annually.

(2) Notification to employees and their representatives of their rights
under this act.

(3) All other notices required by the department to be posted.

(b) Outdoor and temporary worksites.—In the case of outdoor or tem-
porary worksites which are not contiguous to a building regularly used by the
employer as a workplace, all postings of notices, Material Safety Data Sheets
and other materials shall be in a location where employees, during a course
of a normal day of work, have access which does not depend on the permis-
sion or intervention of management or any supervisor.
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Section 8. Employer educational program.

(a) Requirement.—Every employer shall provide at a minimum an
annual education and training program for employees exposed to hazardous
substances or hazardous mixtures with respect to the hazardous substance or
mixture found in their normal work area. Additional instruction shall be
provided whenever the potential for exposure to the hazardous substance is
altered or whenever new and significant information is received by the
employer concerning the hazards of the substance or mixture.

(b) Content of program.—Employers shall furnish employees who are
using or handling hazardous substances or hazardous mixtures with informa-
tion on the contents of a Material Safety Data Sheet, label or equivalent
information either in written form or through training programs which may
be generic to the extent appropriate and related to the job. Content of the
program shall include, as appropriate, the following information concerning
the hazardous substances or hazardous mixtures:

(1) Thelocation.

(2) The properties.

(3) The chemical and common name.

(4) The acute and chronic effects.

(5) The symptoms arising from exposure.

(6) The potential for flammability, explosivity and reactivity.

(7) Appropriate emergency treatment.

(8) Appropriate personal protective equipment and proper conditions
for safe use.

(9) Emergency procedures for spills, leaks, fires, pipeline breakdowns
or other accidents.

(¢) Education and training assistance program.—As part of its outreach
program, the department shall develop and maintain an education and train-
ing assistance program to aid employers who, because of size.or other practi-
cal considerations, are unable to develop such programs by themselves. Such
a program would be available to the employer on request.

Section 9. Health and exposure records.

(a) General rule.—Upon request by the department, employers shall
provide copies of employee health and exposure records maintained by the
employer, including, but not limited to, those records maintained and sup-
plied to the Federal Government by employers as mandated under applicable
State and Federal statutes and regulations except as access by third parties is
limited by said statutes and regulations.

(b) Certain information confidential. —The department shall not release
any information in a way that identifies individuals. The department may,
however, publish analysis of reports and information for scientific and
public health purposes if the identities of the individuals concerned cannot be
ascertained and if information protected by applicable trade secret law is not
divulged. '

(¢) Records retention requirement.—The department shall require an
employer to keep records of his employees’ exposure to specific chemical
substances to the extent that such are required under 29 CFR 1910.20(g)
(relating to employee information).
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(d) Employee access.—Employees under this act shall have the right of
access to exposure and medical records in the manner set forth by OSHA,
pursuant to 29 CFR 1910.20 (relating to access to employee exposure and
medical records), as effective August 21, 1980.

Section 10. Outreach programs.

(a) Duty of the department.—The department shall develop and imple-
ment outreach programs to inform employees and the general public of their
respective rights under this act and to educate and inform employers,
employees and the public, concerning hazardous and other dangerous sub-
stances, including, but not limited to, their dangers, their proper handling
and disposal and emergency treatment. The department shall prepare this
information in a clear and concise manner using words with common and
everyday meanings. The department shall also ensure that all written materi-
als are available in Spanish, including departmental notices, Hazardous Sub-
stance Fact Sheets and education and public information materials.

(b) Contracts with other agencies to develop programs.—The depart-
ment may contract with public and private organizations to develop and
implement the outreach and employee education programs established pur-
suant to this act. _

(¢c) Public information.—As part of the outreach programs, the depart-
ment shall develop and maintain a supply of informational leaflets in public
buildings, including employment services, offices of the Office of Employ-
ment Security, institutions and facilities under the supervision or control of
the department, hospitals, union halls, community centers, schools and local
agencies providing services to employers and employees. The department
shall mail these leaflets to employers and shall periodically distribute public
service announcements to newspapers and television and radio stations
throughout the Commonwealth to further the goals of the outreach
program.

(d) Hazardous Substance Fact Sheets.—The department may produce
and disseminate to the public a Hazardous Substance Fact Sheet for any haz-
ardous substance. The categories of information contained therein shall
include, but not be limited to, the information contained in a Material Safety
Data Sheet. The department may require employers to supply the Hazardous
Substance Fact Sheet to requesting employees instead of the supplier’s Mate-
rial Safety Data Sheet.

Section 11. Trade secrets.

(a) Trade secret claims.—Any importer, employer, manufacturer or sup-
plier may withhold the chemical name or other specific identification of a
chemical as a trade secret, provided that:

(1) The claim that the information withheld is a trade secret can be
supported by the person making the claim.

(2) The Material Safety Data Sheet discloses the information concern-
ing the properties and effects of the chemical, if said chemical is a hazard-
ous substance or mixture.

(3) The label and Material Safety Data Sheet indicates that the specific
chemicali identity is being withheld as a trade secret and specifically notes
that a trade secret for a special hazardous substance is being claimed.
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(4) The specific chemical identity is made available to health profes-
sionals in accordance with this section.

(5) The person making the claim files a notice of said claim with the
department. Said notice shall not require the person making the claim to
disclose the information which is claimed to be a trade secret.

(b) Disclosure to treating physicians and nurses.—Notwithstanding any
other provision of this act, an employer, manufacturer, importer or supplier
shall disclose the chemical identification or other information claimed as a
trade secret to a treating physician or nurse when such information is needed
for medical diagnosis or treatment of an exposed person. The employer,
manufacturer, importer or supplier may require the physician or nurse to
sign a confidentiality agreement before disclosing the trade secret. In the case
of a medical emergency, the employer, manufacturer, importer or supplier
shall first disclose the trade secret to the treating physician or nurse but may
later require a confidentiality agreement when circumstances permit.

(c) Disclosure to other health professionals.—Upon the request of a
health professional who is not a treating physician or nurse, an employer,
supplier, manufacturer or importer shall disclose information which is
claimed as a trade secret under the same conditions and subject to the same
requirements as contained in the OSHA Hazard Communication Standard,
29 CFR Sec. 1900.1200(i)(3), (4) and (7). A health professional who is denied
such information under this section may file a complaint or charge with the
department. If the department concludes that the information is not a bona
fide trade secret, or that it is a trade secret but the requesting health profes-
sional has a legitimate medical or occupational health need for the informa-
tion, has executed a written confidentiality agreement and has shown ade-
quate means to protect the confidentiality of the information, the depart-
ment may find the employer, supplier, manufacturer or importer in violation
of this act and order them to disclose the requested information to the health
professional. _

(d) Confidentiality agreement restrictions.—The confidentiality agree-
ment authorized by subsection (b) may restrict the use of the information to
providing medical or other occupational health services to the exposed
person, prohibit disclosure of the information to anyone who has not entered
into a similar agreement with the consent of the person claiming the trade
secret and provide for appropriate legal remedies in the event of a breach of
the agreement. No confidentiality agreement shall include requirements for
the posting of a penalty bond.

(¢) Request for review of trade secret claims.—Any aggrieved person or
employee representative may request the department to review trade secret
claims made hereunder: Provided, That any appeal from the decision of the
department shall not give said person the right of access to any information
considered confidential in subsection (f)(2).

(f) Review of trade secret claims.—Upon request by any aggrieved
person or employee representative, or upon its own initiative, the department
shall review trade secret claims as provided herein:



752 Act 1984-159 LAWS OF PENNSYLVANIA

(1) Within 30 days of receipt of a request for review of a trade secre
claim, the department shall notify the person making the claim and require
the person to file an application and supporting evidence. All proceedings
shall be in conformity with Title 1 of the Pennsylvania Code (relating to
general provisions). If the department finds that the information in ques-
tion is not a trade secret as defined by this act, it shall order disclosure of
the information. Such order shall be a final adjudication appealable to the
Commonwealth Court. Any appeal shall act as a stay to any order of the
department or any court which requires disclosure.

(2) All trade secret applications, pleadings, hearing transcripts, docu-
ments and other records filed with the department or any court pursuant
to a review of trade secret claims or appeals thereof shall be confidential
and shall not be disclosed to the public. The notice of claim filed with the
department and any petition for review or other pleading filed with the
courts which do not reveal either the trade secret or any information
claimed as confidential shall be considered as public records. All records
that reveal either the trade secret or any information claimed as confiden-
tial shall be sealed and held as confidential by the department or, upon
request, returned to the employer, supplier, manufacturer or importér at
the close of all proceedings hereunder. All hearings provided for under this
section shall be closed to all persons except the employer, supplier, manu-
facturer or importer and the department.

(g) Penalty.—Any officer or employee of the Commonwealth, contrac-
tor to the Commonwealth, physician or employee of a county health depart-
ment, local fire department or local police department who has access to any
confidential information and who willingly or knowingly discloses the confi-
dential information to any person not authorized to receive it, shall, upon
conviction thereof, be guilty of a misdemeanor of the third degree. The
person or institution which discloses the confidential information is liable-for
damages to the full extent of those damages. Violation of this section shall be
prima facie evidence of trespass under Pennsylvania common law.

(h) Protection of confidential information.—Information certified to by
appropriate officials of the Federal Government as ‘‘necessarily kept secret’”
for national defense purposes shall be accorded the full protection against
disclosure as specified by such official or in accordance with Federal law.
Section 12. Risk to public health.

If the department determines that any hazardous substance or other chem-
ical poses a potential health risk to the general public in an area surrounding
the workplace, it shall inform the nearest public health agency, hospital and
fire company and shall submit to them copies of each relevant Material
Safety Data Sheet or Hazardous Substance Fact Sheet.

Section 13. Protection of employees.

(a) General rule.—No employer shall discharge or cause to be dis-
charged, or otherwise discipline or in any manner discriminate against, an
employee because the employee has filed a complaint, has assisted the
department with respect to an inspection under section 14, has instituted or
caused to be instituted any proceeding under or related to this act, has testi-
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fied or is about to testify in any proceeding, has requested any information
or properly refused work under section 5 or has exercised any right afforded
pursuant to the provisions of this act.

(b) Burden of proof.—If the department or the employee establishes that
within the six months prior to the alleged violation the employee exercised
any right provided in this act, the employer shall have the burden to show
just cause for his action by clear and convincing evidence.

(c) Waivers invalid.—Any waiver by an employee or applicant for
employment of the benefits or requirements of this act shall be against public
policy and shall be null and void. Any employer’s request or requirement
that an employee waive any rights under this act as a condition of employ-
ment shall constitute a violation.

Section 14. Complaints and investigations.

(a) Procedure.—The department is hereby empowered to prevent any
violations of this act. All proceedings under this section will be scheduled
and decisions rendered with all deliberate speed in the interests of protecting
employees and members of the public from the dangers of chemical sub-
stances. Any person who believes there is a violation by an employer or sup-
plier of this act or any part thereof may file a complaint, within 180 days of
the violation, with the department. The complaint shall be in writing, veri-
fied, and shall set forth the grounds for the complaint. Upon request of the
complainant, his or her identity shall not be revealed. Within 30 days after
receipt of the complaint, the department shall so notify the respondent in
writing and permit the respondent to demonstrate compliance with this act.
If such compliance has not been demonstrated by clear and convincing evi-
dence to the department within 14 days of the mailing of the notification,
and if the facts in controversy are susceptible to verification by inspection,
an employee of the department shall inspect, at reasonable times, the
employer’s workplace and all conditions relevant to the complaint and shall,
in reasonable manner, make any additional investigation deemed necessary
for the full and effective determination of the employer’s or supplier’s com-
pliance with this act. Whenever the representative of the department pro-
ceeding under this section is denied admission to any place of employment,
he may obtain a warrant to make an inspection or investigation of the place
of employment from the appropriate judicial authority upon a showing of
the following:

(1) That the individual seeking the warrant is a duly authorized agent
of the department.

(2) That such individual has established under oath or affirmation
that the place of employment to be investigated in accordance with this
section is to be inspected to determine compliance or noncompliance with
the requirements of this act.

(b) Prerefusal warrant.—Upon application to the appropriate judicial
authority and for good cause shown, the department may seek and obtain an
inspection warrant prior to the 14-day period set forth in subsection (a) and
prior to any refusal by respondent to voluntarily admit a representative of
the department.
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(c) Issuance and content of order.—If, upon inspection or investigation
of a complaint, the department finds that a respondent has violated any
requirements of this act, it shall within seven days issue to the respondent an
order to comply. This order shall be in writing and shall specifically describe
the nature of the violation and shall state a reasonable time period, not to
exceed 90 days, within which the violation must be corrected by the
employer.

(d) Civil penalties.—The department shall have authority to assess any
civil penalties from $500 to $10,000 for each violation of this act, unless a
greater amount is specified elsewhere in this act, giving due consideration io
the appropriateness of the penalty with respect to the size of the business of
the employer being charged, the gravity of the violation, the good faith of
the respondent and the history of previous violations, If the violation has not
been corrected within the time period, the department may levy a further
civil penalty of not more than $5,000 per day for each violation. Civil penal-
ties due under this act shall be paid to the department for deposit into the
State Treasury and may be collected by the department in a civil action
brought in the appropriate court of common pleas. The penalties collected
shall be used to defray the costs of the administration and enforcement of
this act.

(¢) Hearings.—The respondent may, in writing, request the department
to provide a hearing concerning any orders to comply or penalties levied
upon the employer under this section within 30 days of the respondent’s
receipt of notice thereof. The hearing shall be afforded in accordance with
Title 2 of the Pennsylvania Consolidated Statutes (relating to administrative
law and procedure). After the hearing, the department shall affirm, reverse
or modify its original determination.

(f) Preliminary relief.—Where the department determines that reason-
able cause exists to believe a violation has occurred, and that said violation
may present an imminent danger to any employee or member of the public,
the department shall seek a preliminary or special injunction in the appropri-
ate court of common pleas. The courts of common pleas are hereby empow-
ered to and shall issue said injunctive relief upon a prima facie showing by
the department of a violation and a showing by a preponderance of the evi-
dence that an imminent danger situation is present.

(g) Interference with inspection.—Any employer or individual who will-
fully obstructs or impedes an authorized representative of the department
from carrying out an investigation or inspection pursuant to this act or who
refuses entry to an authorized representative of the department to any work-
place where such inspection is authorized by a warrant shall be assessed a
civil penalty of not more than $1,000. Any person who gives advance notice
of any inspection to be conducted under this act, without authority from the
department, shall be assessed a civil penalty of not more than $1,000.

Section 15. Judicial review and enforcement.

(a) Appellate review.—Any person or persons aggrieved by a final deter-
mination of the department pursuant to sections 11 and 14 may file a peti-
tion for review within 30 days of said determination in the Commonwealth
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Court pursuant to 42 Pa.C.S. § 763(a) (relating to direct appeals from gov-
ernment agencies). The decision of the department shall not be reversed or
modified unless said decision is found to be arbitrary, capricious, illegal or
not supported by substantial evidence.

(b) Original action.—Any aggrieved person may bring a civil action in
the appropriate court of common pleas on his own behalf against any
employer or supplier for a violation of any provision of this act, except
section 11, or any rule promulgated thereto, or may bring suit in the Com-
monwealth Court against the department for failure to enforce the provi-
sions of this act or any rule promulgated pursuant thereto. Where the action
involves the rights of more than one employee, any certified or recognized
collective bargaining representative shall have standing to sue on behalf of
said employees. The court may issue, whenever it deems appropriate, a pre-
liminary, permanent or special injunction. Under no circumstances may this
act be read to require, and under no circumstances may a court award, com-
pensatory and liquidated damages, costs and expenses of litigation, including
expert witness fees and reasonable attorney fees.

Section 16. False statements and intentional omissions.

Any person who knowingly makes a false statement, representation or cer-
tification in any list, record or other document required to be maintained
pursuant to this act or who intentionally or deliberately refrains from com-
plying with this act shall be assessed a civil penalty of not more than $10,000,
or shall be guilty of a criminal offense classed as a misdemeanor of the first
degree, or both. Any employer or supplier who willfully or recklessly pre-
pares a Material Safety Data Sheet for the purpose of withholding or falsi-
fying relevant information concerning the nature and severity of the hazard-
ous nature of the substance shall be assessed a civil penalty of not more than
$10,000 or shall be guilty of a criminal offense classed as a misdemeanor of
the first degree, or both.

Section 17. Rules and regulations.

The department shall, in the manner provided by law, promulgate such
rules and regulations and provide such forms and written materials as are
necessary to carry out the provisions of this act.

Section 18. Special applications.
(a) Exemptions.—Notwithstanding any language to the contrary, the
provisions of this act shall not apply to the following:

(1) An article.

(2) Products intended for personal consumption by employees in the
workplace.

(3) Consumer products packaged in containers which are primarily
designed for distribution to, and use by, the general public.

(4) Foods, drugs and cosmetics as defined in the Federal Food, Drug
and Cosmetic Act (21 U.S.C. § 301 et seq.).

(b) Research and development laboratory.—A research and develop-
ment laboratory as defined in this act shall not be required to comply with
sections 3, 4, 5(b) and (g), 6 and 7(a)(1). In addition, said research and devel-
opment laboratory shall not be required to develop new Material Safety Data
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Sheets for new or experimental chemicals created in the laboratory, but shall
make available Material Safety Data Sheets for chemicals otherwise acquired
from manufacturers, suppliers and importers.

(¢) Handling sealed packages.—An employer which stores, warehouses
or transports sealed packages, and which is not the manufacturer, supplier or
importer of the chemical or chemicals contained therein, shall not be
required to comply with sections 3(e) and (g)', 5(¢), 6 and 7 with respect to
sealed packages, provided the seals remain intact while the packages are in
the employer’s possession and control, and said employer subsequently
transfers possession and control of said sealed packages to another person
within 20 days. A sealed package may be opened to examine the contents for
emergency or safety reasons, and Federal authorities may open the sealed
package for examination.

(d) Employers without employees.—An employer shall not be required
to comply with the requirements of sections 3(e)?, 5(e), 6(a)(1) through (5),
6(b) through (g), 7 and 8 for any period of time during which the employer
does not have any present employees.

(e) Protection of proprietary information.—Nothing in this act shall be
construed as requiring the disclosure of process or percentage of mixture
information which is a trade secret.

Section 19. Construction of act.

(a) No release from liability.—Nothing in this act shall in any way relieve
an employer or supplier from liability with regard to the health and safety of
an employee or other persons exposed to any substances, nor shall it relieve
an employer or supplier from any other duty or responsibility under any
other provision of law.

(b) Construction with Federal law.—This act is to be read in conjunction
with any provision of Federal law providing for the identification, labeling
or providing of information concerning hazardous substances and is
intended to supplement such Federal regulation in the interests of protecting
the health and safety of citizens of the Commonwealth.

(c) Local ordinances.—This act shall preempt and supersede any local
ordinance or rule concerning the subject matter of this act.

(d) Review of preemption.—Should Federal Government preemption be
finally adjudicated and result in lessening the burden on any employer to
meet the requirements of this act, it is the intent that the General Assembly
reexamine this act so that all employers hereunder shall be reexamined as to
requirements necessary in meeting the standards of this act so as to treat all
employers fairly and equitably.

Section 20. Severability.

The provisions of this act are severable, If any provision of this act or its
application to any person or circumstance held invalid, the invalidity shall
not affect other provisions or applications of this act which can be given
effect without the invalid provision or application.

Section 21. Appropriation.

The sum of $2,900,000, or as much thereof as may be necessary, is hereby
appropriated from the General Fund to the Department of Labor and Indus-
try to carry out the purpose of this act.

! <¢3¢d) and (f)”’ in enrolled bill.
2 «3(dy”" in enrolled bill.
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Section 22. Effective date.

(a) Section 3 shall take effect in 180 days.

(b) Sections 4(b), 5(c)(2) and (d) and 6(a)(1) and (2) shall take effect one
year after the promulgation of regulations.

(c) Section 6(a)(3) and (4) shall take effect two years after the promul-
gation of regulations.

(d) Section 21 shall take effect immediately.

(e) The obligation of the department to create lists of hazardous sub-
stances and the power of the department to make rules and regulations shall
take effect immediately, and the department shall mail to each employer
copies of said lists within six months.

(f) The remainder of this act shall take effect in one year.

APPROVED—The 5th day of October, A. D. 1984.
DICK THORNBURGH
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