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No. 1987-17

AN ACT

SB 334

Amendingtheactof November4, 1983 (P.L.217,No.63),entitled“An actestab-
lishinga programof limited pharmaceuticalassistancefor theelderly;granting
powersto and imposingduties on the Departmentof Aging; establishinga
paymentsystem;making provisions for funding; providing for reports;and
fixing penalties for violations of the pharmaceuticalassistanceprogram,”
changingthe definitions of “prescription drug” and “private contractor”;
further providing for eligible claimantswho receive other assistance,for
fundingandfor reportsby theDepartmentof Aging; furtherprovidingfor the
continuationof theprogramby receivingadditionalproposalsfor thepurpose
of providingpharmaceuticalassistancefor theelderly; further providing for
programcriteria and for reportsby the PharmaceuticalAssistanceReview
Board;andfurtherprovidingfor thepenaltyfor violation of theact.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section 1. Thedefinitionsof “prescriptiondrug” and “private contrac-
tor” in section3 of theactof November4, 1983(P.L.217,No.63),knownas
thePharmaceuticalAssistanceContractfor theElderlyAct, areamendedto
read:
Section3. Definitions.

The following words andphraseswhen used in this act shall have the
meaningsgiven to them in this section unlessthe context clearly indicates
otherwise:

“Prescriptiondrug.” [All legend drugs, insulin, insulin syringesand
insulin needles.]All drugsrequiring a prescriptionin this Commonwealth,
insulin, insulinsyringesandinsulinneedles.Experimentaldrugsareprohib-
ited.

“Privatecontractor.” [A person,partnershipor corporateentity who
designsand submits a proposalto provide pharmaceuticalassistanceas
establishedundertheprovisionsof thisact.]Aperson,partnershiporcorpo-
rateentitywhoentersinto acontractwith theCommonwealtb~tGprovkisser-
vicesundertheprovisionsofthisact.

Section2. Section4 of theact, amendedJune26, 1985 (P.L.74,No.27),
isamendedtoread:
Section4. Responsibilitiesof Departmentof Aging.

(a) Determinationof eligibility.—The departmentshall adopt regula-
tionsrelatingto thedeterminationof eligibility of prospectiveclaimantsand
providers, includingdispensingphysicians,andthedeterminationandelimi-
nationof programabuse.To thisend,thedepartmentshall establisha corn-
plianceunit staffedsufficientlytofulfill this responsibility.Thedepartment
shall havethe power to declareineligible any claimant or provider who
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abusesor misusesthe establishedprescriptionplan. The departmentshall
havethepowerto investigatecasesof suspectedprovideror recipientfraud.

(a.1) Physicianandpharmacyparticipation.—Anyphysician,pharma-
cist, pharmacyor corporationownedin whole or in part by a physicianor
pharmacistenrolledas a provider in the program, or who has prescribed
medicationfor aclaimantin theprogram, whois precludedor excludedfor
causefromtheDepartmentofPublic Welfare’sMedicalAssistanceProgram
shall beprecludedorexcludedfromparticipationin theprogram.Nophysi-
cian precluded or excludedfrom the Department of Public Welfare’s
MedicalAssistanceProgramshall have claimsresultingfromprescriptions
paidforby theprogram.

(a.2) Drug utilization reviewsystem.—Thedepartmentshall ensurethat
a state-of-the-arttherapeuticdrugutilization reviewsystemis establishedto
monitorandcorrectmisutilizationofdrugtherapies.

(b) Reducedassistance.—Anyeligible claimant[not otherwisequalified
for paymentof drugsunderanypublic assistanceprogram]whoseprescrip-
tion drug costsarecoveredin part by anyotherplan of assistanceor insur-
ancemay be requiredto receivereducedassistanceunderthe provisionsof
thisactatthediscretionof thedepartment.

(c) Rebatesfor expensesprohibited.—Asystemof rebatesor reimburse-
mentsto theIparticipantfor pharmaceuticalexpenses]claimantforprescrip-
tion drugsshallbeprohibited.

(d) Requestfor proposal.—Thedepartmentshall preparea requestfor
proposal for the purposeof providing pharmaceuticalassistancefor the
elderly within this Commonwealth.The requestfor proposalshall require
private contractors to submit a three-year proposal not to exceed
$300,000,000.Upon the adoptionof theGeneralFund Budget,the Depart-
ment of Revenueshall beauthorizedto transmit the appropriatedfunds in
the StateLotteryFundto theStateTreasurerto bedepositedin thePharma-
ceutical AssistanceContract for the Elderly Fund [to]. This fund shall
consistofappropriations~rndinterestandshall becreatedby theStateTrea-
surerto fund the operationsof the programby the departmentand the
privatecontractor.Fundsoot expendedin the fiscal year in which theywere
appropriatedshallnot lapseandbeavailableforusein thenextfiscalyear.

(d.1) Additionalrequestsforproposals.—Toprovidefor the continued
operationoftheprogram,thedepartmentshallprepare,asneeded,requests
forproposalsin addition ~othat setforth in subsection(d), for thepurpose
ofprovidingpharmaceuticalassistancefor theelderly within this Common-
wealth.A requestforproposalshallrequirepotentialprivatecontractorsto
submita proposalfor a periodof time and with monetarylimitations as
determinedby the department.Upon the enactmentof an appropriation
from theStateLotteryFund,theDepartmentofRevenueshallbeauthorized
to transmittheappropriatedamounttotheStateTreasurertobedeposited-in
the PharmaceuticalAssistanceContract for the Elderly Fund. Fundsnot
expendedin thefiscalyearin which they wereappropriatedshall not lapse
andshall beavailableforusein thenextfiscalyear.
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(e) Programcriteria.—Theprogramshallincludethe following criteria:
(1) Participatingpharmaciesareto bepaidwithin 21 daysof the con-

tractingfirm receivingthe appropriatesubstantiationof the transaction.
Pharmaciesshall be entitled to interestfor paymentnot madewithin the
21-dayperiodatarateapprovedby thePharmaceuticalAssistanceReview
Board.

(2) Collectionof thecopaymentby pharmaciesshallbemandatory.
(3) Seniorcitizens participatingin the programare not requiredto

maintainrecordsof eachtransaction.
(4) A systemof rebatesor reimbursementsto [the participant]eligible

claimantsfor pharmaceuticalexpensesshallbeprohibited.
(5) The system establishedshall include a participant copayment

scheduleof $4 for eachprescriptionfor the first yearof thecontract.The
copaymentshall increaseor decreaseon the annualbasisby the average
percentchangeof ingredientcostsfor all prescriptiondrugsplus adiffer-
ential to raisethe copaymentto the next highest25’~increment.In addi-
tion, thedepartmentmay approvearequestfor increaseor decreasein the
level of copaymentbasedupon thefinancialexperienceandprojectionsof
the programandafter consultationwith the PharmaceuticalAssistance
ReviewBoard.The departmentis prohibitedfrom approvingadjustments
to thecopaymenton morethanasemiannualbasis.

(6) Theprogramshallconsistof paymentsto pharmacieson behalfof
eligibleclaimantsfor theaveragewholesalecostof [legend] drugs,insulin,
insulin syringesandinsulinneedleswhichexceedthecopayment[and]plus
a dispensingfee of at least $2.50or the dispensingfee requiredby the
Departmentof Welfare underits Medical AssistanceProgramunder the
actof June13, 1967 (P.L.31,No.21),knownasthePublic WelfareCode,
whicheveris greater.[In nocaseshalltheCommonwealthbechargedmore
than the price of the drug at the particular pharmacy on the date of the
sale.For the purposeof this act, the eligible claimant shall be liable to pay
the differencebetweenthebrand namedrug and the generically equivalent
drug as approved under the provisions of the act of November24, 1976
(P.L.1163,No.259),referred to astheGenericEquivalentDrug Law. Only
the physicianmay prescribea nongenericmedication.]

(6.1) The averagewholesalecostshall be basedon a list ofpackage
sizesto beestablishedby thedepartment.Thelist shall reflect theaverage
wholesalecostof drugs basedon thepackagesizelisted in the February
1984 “Yellow Book” distributedby the HealthCare FinancingAdminis-
trationfor thedrugscontainedon thatlist. TheDepartmentofAgingshall
havetheauthorityto changethepackagesizeof drugson thatlist and to
adddrugs andpackagesizesto that list, with the review andapprovalof
the PharmaceuticalAssistanceReviewBoard. Changesto the list shall
takeeffectuponpublication in thePennsylvaniaBulletin. Thedepartment
shall havetheauthorityto reimbursebasedupon thepackagesizesestab-
lishedin thisparagraph.

(6.2) In no case shall the Commonwealthbe chargedmorethanthe
priceofthedrugattheparticularpharmacyon thedateofthesale.
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(6.3) For purposesof this act, theeligible claimantshall be liable to
paya fixed differentialwhenevera more expensivebrand namedrugis
requestedby the claimantwhenthephysicianpermittedsubstitutionofa
lessexpensivegenericallyequivalentdrugapprovedundertheprovisions
ofthe act of November24, 1976(P.L.1163,No.259), referredto as the
GenericEquivalentDrug Law.

(6.4) Thedifferentialwill bechargedregardlessoftheavailabilityofa
lessexpensivegenericequivalentin theproviding pharmacy.In no case
will theclaimantbear thecostofthedifferentialwhenthegenericequiva-
lentis notavailable.

(6.5) Thedepartmentshall establisha pharmacistconsultationreim-
bursementprogramfor a period of not lessthan six months,following
which the departmentmay continueor discontinuethe program. This
programshallprovideanadditional$1 supplementaldispensing-letwhen-
everapharmacy’sdocumentedinterventionresultedinaphysicianchang-
ing aprescriptionfora moreexpensivebrandnameproduct-to-aprescrip-
tion allowing substitutionofa lessexpensivegenericallyequivalentdrug.
Thissupplementaldispensingfeeshallprovidetheonlyexceptiontopara-
graph(6.3).

(7) [Prescriptionbenefitsfor anysingleprescription shall be limited-to
a 30-day supply of the prescriptiondrug or 100 doses,whichever is less,
except that in the caseof acute drugs the limitation shall be a 15-day
supply.] Prescriptionbenefitsfor anysingleprescriptionshallhe-limited-la
a 30-daysupplyof theprescription drug or 100 units, whicheveris less,
exceptthat, in the caseofdiagnosisfor acuteconditions,the limitation
shallbea15-daysupply.

[(8) Experimental dnigsareto beexcludedfrom the program.]
(8) Thedepartmentmayestablisha restrictedformulary ofthe drugs

whichwill notbereimbursedbytheprogram. Thisformulary shallinclude
only experimentaldrugsand drugs on Drug EfficacyStudyImplementa-
tion Listpreparedby theHealth Care FinanceAdministration.A medical
exceptionmay be permittedby the departmentfor reimbursementof a
drugon theDrugEfficacyStudyImplementationListupondeclarationof
its necessityon theprescriptionby thetreatingphysician;exceptthat,for
DESIdrugs for which the FDA has issueda Noticefor Opportunity
Hearing (NOOH)for thepurposeofwithdrawingtheNewDrug Applica-
tion approvedfor that drug, reimbursementcoverageshall be discon-
tinuedundertheprovisionsofthisact.

(9) Thedepartmentmaynot enterinto a contractwith a privatecon-
tractor for an exclusivemail order systemfor the delivery of prescription
drugsunderthisprogram.Only mail orderpharmacyservicesprovidedby
pharmacieswhicharelicensedby theCommonwealthandwhich-have-their
principalplaceof businesswithin this Commonwealthmay participateas
providersundertheprogram.Within a periodof six monthsfollowingthe
effective dateof this amendatoryact, the departmentshall developand
promulgatespecificregulationsgoverningthepracticeof mail order phar-
macyandotherenrolledprovidersto includethe following minirnu-m~stan-
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dardsof practiceto ensurethe health,safetyandwelfareof programpar-
ticipants:

(1) The appropriatemethodor methodsby which suchpharmacies
shall verify theidentityof theprogramrecipientandthe authenticity-of
prescriptionsreceived.

(ii) The appropriatemethodor methodsby which suchpharmacies
shall mail or deliverprescriptiondrugsto programrecipientsensuring,
to the maximumextentpossible,thatthe intendedprogramrecipientis
theactualultimaterecipientof anyprescriptiondispensedby ~suehphar-
macies.

(iii) Theappropriatemethodor methodsby whichsuchpharmacies
shallcommunicatewith programparticipantsin emergencysituations.
(10) Theprogrammust bein placeandoperationalwithin 90 daysof

theeffectivedateof thecontract.
(11) For-profit third party insurers and not-for-profit prescription

plansshall reimbursethedepartmentforanypaymentsmadeto a provid-
ingpharmacyon behalfofaclaimantcoveredbysuchathirdparty.

(12) Anyhealth careprofessionalrenderingserviceas a memberofa
utilization reviewcommitteefor thisprogramshall not beliable for any
civildamagesasaresultofanyactsoromissionsin rendering.twrerviee-as
a memberof anysuch committeeexceptany actsor omissionsintention-
ally designedto harm or anygrosslynegligentactsor omissionswhich
resultin harmtothepersonreceivingsuchservice.
(I) Reports by department.—Thedepartmentshall maintain monthly

statisticalrecordson the programto effectively determinethe cost of the
program, level of participationand any patternsof unusualdrug usage.
Basedonthis information,thedepartmentshallsubmitareportevery[three]
six monthsto theAging andYouth Committeein theSenate,theHealthand
Welfare Committeein theHouseandthePharmaceuticalAssistanceReview
Board.The [quarterly] semiannualreportshallcontain,butis not limited to,
all informationrelating to the numberof personsservedby the program,
their countiesof residence,abreakdownof the numbersandkindsof phar-
maceuticalsused,thecostof prescriptionsandanestimateof actualexpenses
incurredby pharmacistsparticipatingin the program.Thedepartmentshall
issuea report on the effectivenessof the costcontainmentstrategiescon-
tainedwithin thisact tothe GeneralAssemblywithin 18monthsoftheeffec-
tivedateofthisact.

(g) Adjustmentsto program.—Thedepartmentis authorized to enter
intodiscussionswiththeprivatecontractorpursuanttosection6(c).

Section3. Sections6(c)and7(a)of theactareamendedtoread:
Section 6. PharmaceuticalAssistanceReviewBoard.

(c) Review.—Usingthe [quarterly] semiannualreportssubmittedby the
departmentpursuantto section 4(f) andotherappropriatedatasources,the
board[will] shall conducta [quarterly] semiannualreview.The boardshall
developrecommendationsconcerninganychangesin the level of copayment
or in the level of feespaidto participatingpharmacists.The boardmayalso
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recommendother changesin the structureof the programanddirect the
departmentto enterinto discussionswith the privatecontractorconcerning
amendmentsto thecontract.Thecopaymentscheduleshallonly beadjusted
on asemiannualbasis.
Section 7. Penalties.

[(a) Criminal penalties—Any person who submits a false or fraudulent
claim under thisact, or who aidsor abetsanother in the submissionof afalse
or fraudulent claim, or who is eligible under a private, State or Federal
program for prescription assistanceand who claims or receivesduplicative
benefits hereunder or who otherwise violates any provisions of this act,
commitsamisdemeanorof thethird degree.]

(a) Prohibitedactsand criminalpenaltles..—Itshall be unlawfulforany
personto submitafalseorfraudulentclaimorapplicationunder-this-act;to
aidor abetanotherIn thesubmissionofafalseorfraudulentclaimorappli-
cation;toreceivebenefitsor reimbursementunderaprivate,StateorFederal
programforprescriptionassistanceandclaimorreceiveduplicativebenefits
hereunder;to solicit, recelvç,offerorpayanykickback,bribe or rebate, in
cashor In-kind, fromor to anypersonin connectionwith thefurnishingof
servicesunderthisact;or to otherwiseviolateanyprovisionofthisact.Any
personwhocommitsaprohibitedactshallbechargedwithacriminal-offense-
pursuantto theprovisionsofTitle 18ofthePennsylvaniaConsolidatedStat-
utes(relatingtocrimesandoffenses).

Section4. Thisactshalltakeeffectimmediately.

APPROVED—The30thdayof June,A. D. 1987.

ROBERT P. CASEY


