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No. 1992-177

AN ACT

HB 1669

Amendingtheactof May 17, 1921 (P.L.789,No.285),entitled,asamended,“An
actrelatingtoinsurance;establishinganinsurancedepartment;andamending,
revising,andconsolidatingthe lawrelatingtothe licensing,qualification,reg-
ulation, examination,suspension,and dissolutionof insurancecompanies,
Lloyds associations,reciprocaland inter-insuranceexchanges,and certain
societiesandorders,the examinationandregulationof fire insurancerating
bureaus,andthe licensingandregulationof insuranceagentsandbrokers;the
service of legal processupon foreign insurancecompanies,associationsor
exchanges;providingpenalties,andrepealingexistinglaws,” furtherproviding
for certificatesof authority,for thecomputationof certainreserves,for the
powersanddutiesof the InsuranceCommissionerandthe InsuranceDepart-
ment; adding provisions relating to reinsuranceintermediaries,managing
generalagentsandtheexaminationof insurers;furtherproviding-for-enforce-
mentandpenalties;makingrepeals;andmakinganeditorialchange.

The General Assembly of the Commonwealthof Pennsylvaniahereby
enactsasfollows:

Section 1. Section102 of the act of May 17, 1921 (P.L.789, No.285),
knownasTheInsuranceDepartmentAct of onethousandninehundredand
twenty-one,isamendedto read:

Section 102. ShortTitle.—This act shall be known andmaybe cited as
“The InsuranceDepartmentAct of (one thousandninehundred andtwenty-
onel 1921.”

Section2. Section208(c) of the act, amendedJuly 31, 1968 (P.L.763,
No.239),isamendedto read:

Section208. Certificatesof AuthorityTo Do Business._** *

(c) (1) Wheneverthecommissionerbelieves,from evidencesatisfactory
to him, that any insurancecompany,association,or exchangeis doing an
insurancebusinesswithin this Commonwealthin violationof any provision
of this actor any order or requirementof the commissionerissuedor pro-
mulgatedpursuantto authority expresslygrantedthe commissionerby any
provisionof this act or by law, or is aboutto violate any suchprovision,
order,or requirement,thecommissionermay, lafter approvalby the Attor-
ney General,bring an action in the Court of Common Pleasof Dauphin
County againstsuch company, association, or exchangeto enjoin such
company, association, or exchange from continuing such violation or
engagingtherein or doing any act in furtherance thereof. In suchaction an
order or judgment may be enteredawarding suchpreliminaryorfinal injuae.~
lion as is proper.J In his discretion, take against the offendingparty or
partiesanyoneormoreofthefollowingcoursesofaction:

(1) Revokethe certificateofauthority ofsuchoffending company,asso-
ciation orexchange.

(II) Refuse to renew the certificate of authority of such offending
company,associationorexchange.
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Thisremedyis in additionto any otherremedyprovided by this act or by
law.

(2) BeforetheInsuranceCommissionershalltakeanyactionassetforth
in clause(1), heshallgivewritten noticeto theperson,company,association
or exchangeaccusedofviolating thelaws, statingspecifically thenatureof
suchallegedviolation andfixing a timeandplace, at least ten daysthere-
after, when a hearing beforethe InsuranceCommissionerregarding the
mattershallbeheld.

Section3. Theactisamendedby addingasectionto read:
Section223. JurisdictIon Over Providers of Health Care Benefits.—

(a) Notwithstandinganyotherprovisionoflaw andexceptasprovidedin
thissection,anypersonor otherentitywhichprovidesbenefitsin this Com-
monwealthfor medical, surgical, chiropractic, physical therapy, speech
pathology,audiology,professionalmentalhealth, dental,hospitalor opto-
metricexpenses,whetherthe benefitsareprovidedbydirectpayment,refrn-
bursementor otherwise,shall complywith therequirementsofsection208,
unlessthepersonor otherentityshowsthat whileprovidingthoseservicesIt
is subjectto thejurisdiction ofanotheragencyofthe Commonwealth,any
subdivisionsthereof, or the FederalGovernmentwith respectto financial
solvency.

(b) A personor entitymayshowthat it is subjectto thejurisdiction of
anotheragencyoftheCommonwealth,or anysubdivisionthereof,orofthe
FederalGovernmentbyprovidingtotheInsuranceCommissionertheappro-
priatecertificate,licenseor otherdocumentissuedbytheothergovernmental
agencywhichpermitsor qualifiesit toprovidethoseservices.Suchcertifi-
cate, licenseor other documentmay constituteevidencethat apersonor
entityissubjectto thefursdiction ofanotheragencyoftheCommonwealth,
oranysubdivisionthereof,or oftheFederalGovernment,butsuchevidence
is subjectto rebuttal.A DepartmentofLabor letter concerningan entity’s
purportedstatusundertheEmployeeRetirementIncomeSecurityAct of
1974(PublicLaw93-406,29U.S.C.§ 1001etseq.)isnotacertificate, license
or otherdocumentwithin themeaningofthissectionwhichpermits=or~qiv4i~
flesan entitytoprovideservices.

(c) Anypersonor entitywhich Lv unableto showundersubsection(b)
that it issubjectto thejurisdictionofanotheragencyoftheCommonwealth.
or anysubdivisionthereof,or the FederalGovernmentshall submitto an
examinationby theInsuranceCommissionerto determinetheorganization
andsolvencyofthepersonor theentityandtodeterminewhetherornotsuch
personorentitycomplieswith theapplicableprovisionsof law. Theperson
or entity examinedshall be responsiblefor the InsuranceDepartment’s
examinationexpensesto the sameextentas a licensedinsurancecompany
wouldbe responsible:7 thepersonor entityLv foundto be subjectto the
requirementsofsection208.

(d) Anypersonor entityunabletoshowthat it Lv subjectto thejurisdic-
tionofanotheragencyoftheCommonwealth,oranysubdivisionthe~’eof,or
of theFederalGovernmentshall besubjectto all appropriateprovisionsof
law regardingtheconductofitsbusiness.
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(e) Any person,entity, agentor administratorwhich advertises,sells,
transactsoradministersin thisCommonwealththebenefitsdescribedin-sub-
section (a) andwhich isrequiredto submitto an examinationby theInsur-
anceCommissionerundersubsection(c) shall, if saidbenefitsare notfully
insuredor otherwisefully coveredbyanyinsurerlicensedto do thebusiness
ofinsurancein thisCommonwealth,nonprofithospitalservice-plan-ornon-
profit healthcareplan,givenoticetoeverypurchaser,prospectivepurchaser
andcoveredpersonofsuchlack ofinsuranceor othercoverageandlackof
StateinsuranceInsolvencyguarantyfundsprotection.

(/) Anyadministratorwhich advertisesor administersin this Common-
wealth the benefitsdescribedin subsection(a) and which is required to
submitto an examinationby theInsuranceCommissionerundersubsection
(c) shallgivenoticeto anypersonoragent,asdescribedin subsection(e),of
theelementsof the coverage,including, but not limited to, the amountof
“stop-loss” insurancein effectandlack ofStateinsuranceinsolvencyguar-
antyfundsprotection.

(g) Thenoticedescribedin subsections(e) and (f) shall be in ten-point
typeon anysolicitation, application,descriptionof benefits,renewalform
or anyotherform providedto anypersoncoveredby a personor entity
describedin subsection(a).

(h) Uponsatisfactoryevidenceofthe violation ofanyoftheprovisions
ofthissection,theInsuranceCommissionermayinhisdiscretionpursueany
oneor moreofthefollowingcoursesofaction, regardlessofwhethersuch
person,entity, agent,solicitor, brokerorcompanyislicensedor-notlicensed
bytheInsuranceCommissioner:

(1) Suspendorrevokeor refuseto renewthe licenseofsuchoffending
partyorparties.

(2) Imposeacivil penaltyofnotmorethanonethousanddoilars-($-1;900)
for eachandeveryact in violation ofanyofsaidsectionsbysaidparty or
parties.

Section4. Section301.1(a)of theact, amendedJune23, 1976(P.L.403,
No.90),is amendedtoread:

Section301.1. Computationof ReserveLiability; HealthandAccident
Insurance.—(a) The InsuranceCommissionershall each year value or
causeto bevalued,or shallannuallyrequirethe insurerto valueor causeto
bevalued,thereserveliabilities, asof thethirty-first day of Decemberof the
precedingyear,of everylife insurancecompanydoingbusinessin thisCom-
monwealth,with respectto all of its healthandaccidentinsurancepolicies.
For all suchpolicies,thecompanyshallmaintainaclaim reservefor incurred
butunpaidclaimsandan activelife reservewhich shall placeasoundvalue
on its liabifities (undersuchpoliciesiandbenot lessthanthereserveaccord-
ing to appropriatestandardsset forth in regulationsissuedby the Insurance
Commissioner[and,inj. In no event~jshall theactivelife reservebe lessin
theaggregatethantheproratagrossunearnedpremiumsforsuchpolicies.

Section5. Section311 of the act, amendedMay 20, 1949 (P.L.1498,
No.449),is amendedto read:
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Section311. Computationof ReserveAgainst UnpaidLossesin Casu-
alty InsuranceOther Than Non-CancellableHealth and Accident Insur-
ance.—TheInsuranceCommissionershall, in calculatingthereserveagainst
unpaidlossesof [casualtyinsurancecompanies,otherthanlossesunder] any
Insurancecompany,other than life insurance companies,for lossesother
thanundernoncancellablehealthandaccidentinsuranceissuedonandafter
Januaryfirst, onethousandnine hundredfifty, Iliabillty and workmen’s
compensationpolicies,] set down, by carefulestimatein eachcase,theloss
likely to be incurredagainsteveryclaim presentedor that maybe presented
in pursuanceof noticefrom theinsuredof the occurrenceof an eventthat
mayresult in aloss. The sum of the itemsso estimatedshall be the total
amount of the reserve,exceptthat, in credit insurance,fifty percentumof
the premiumson all credit policies expiring in the months of October,
November,andDecemberof the currentyear, lesstheamountof lossespaid
on suchpolicies,shall,in additionthereto,bechargedin thelossreserve.

Section6. Section311.1(a)of theact, amendedJune23, 1976(P.L.403,
No.90),is amendedtoread:

Section311.1. Computationof ReserveLiabifity; HealthandAccident
Insurance.—(a) The InsuranceCommissionershall each year value or
causeto bevalued,or shallannuallyrequirethe insurerto valueor causeto
bevalued,thereserveliabilities, asof thethirty-first dayof Decemberof the
precedingyear,of everycasualtyinsurancecompanydoing businessin this
Commonwealth,with respectto all of its healthandaccidentinsurancepoli-
cies. For all such policies the companyshall maintaina claim reservefor
Incurred but unpaidclaims andan active life reservewhich shall placea
soundvalueon its liabilities (undersuchpolicies] andbenot lessthanthe
reserveaccordingto appropriatestandardsset forth in [regulation] regula-
tions issuedby theInsuranceCommissioner[and,in]. In no e-vent(,ishall-the
activelife reservebe lessin the aggregatethanthe proratagrossunearned
premiumsfor suchpolicies.

Section7. Section313of theact.amendedDecember19, 1975 (P.L.571,
No.163), isamendedto read:

Section313. Computationof Reserve.—~Thereserverequiredof stock
and mutualInsurancecompaniesandexchangesfor outstanding-lossesunder
insuranceagainstlossordamagefrom accidentto, or Injuriessuffered-by,-an
employeor otherperson,andfor whichthe insuredIs liable, shall be com-
putedasfollows:

(b) For all liability premiumsearnedduringthe threeyearsImmediately
precedingthe dateasof which the statementis made, such reserveshall be
sixty percentumof theearnedliability premiumsof eachof suchthreeyears,
lessall lossand lossexpensepaymentsmadeunder liability policleswrittan-in-
thecorrespondingyears.

(c) For all compensationclaimsunder policies written more than three
yearsprior to the date asof which the statementIs made, the presentvalue,
at four per centuminterest, of the determined and estimatedfuture pay-
ments.
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(d) For all compensationpremiumsearnedIn the threeyearsImmediately
preceding the date as of which the statementis made, such reserveshall be
sixty-five per centumof theearnedcompensationpremiumsof eachof such
three years,lessall lossand lossexpensepaymentsmadein connectionwith
such claims under policies written in the correspondingyears,but, in any
event, such reserveshall he not less than the presentvalue, at four per
centuminterest, of the determinedandthe estimatedunpaid compensation
dahnsunder policies written during each of suchyears.] In addition tojhe
reservesrequiredbysection311, any insurancecompany,other than life
Insurance companies,Is requiredto establishstatutoryreservesfor those
lines of insurancereportedin schedule“P” of theAnnual StatementBlank,
asadoptedfor usein Pennsylvaniaby the commissioner,in accordancewith
theInstructionsfor calculationofsuchstatutoryreservesaspub!Lrhed~bythe
NatlonalAssociationof InsuranceCommissioners.

Section8. Sections314and315of theactarerepealed.
Section9. Section316of the act isamendedto read:
Section316. Power of InsuranceCommissionerTo Fix Amount of

Reserves.—Whenever,in the judgmentof theInsuranceCommissioner,the
Iliability or compensation]lossreservesof any insurer under hissupervision,
calculatedin accordancewith the foregoingprovisions,are inadequate,he
may, in his discretion, requiresuchinsurerto maintainadditionalreserves
basedupon estimatedindividual claimsor otherwise;or wheneverasatisfac-
torymathematicalor actuarialtableforvaluingcompensationlossreservesis
promulgatedandapprovedby theInsuranceCommissioner,hemay require
any insurer under his supervisionto maintain, upon such tabularbasis,
greateror lesserreservesthan thosehereinbeforeprovidedfor.

Section 10. Section660of the act, addedDecember3, 1975 (P.L.469,
No.136),isamendedto read:

Section660. Action for Injunction or Other ProcessAuthorized.—
(a) TheInsuranceCommissioneror aduly designateddeputy,uponadvice
of theAttorneyGeneral,may maintainashereinafterprovidedanactionin
the nameof the Commonwealth-4oraninjunction or otherprocessagainst
any person,partnership,copartnership,association,company,corporation
or otherentity to restrainandpreventanyof the foregoingfrom transacting
businessas anagentor solicitor of any insurancecompany,associationor
exchangeor as an insurancebrokeror as a manageror exclusivegeneral
agentof a domesticinsurancecompany,associationor exchangewithout a
licensewheneveralicenseto engagein aforementionedactivitiesis required
by lawandsuchlicensesareissuedby theInsuranceCommissioner.

(b) Theactiondescribedin subsection(a)mayalsobebroughtto rest~aln
orpreventunlicensedactivity asa reinsuranceintermediaryin violation of
Article VII orasamanaginggeneralagentunderArticle VIII.

Section11. Article VII of theact is repealed.
Section12. Theactis amendedby addingarticlestoread:
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ARTICLE VIL
REINSURANCEiNTERMEDIARIES.

Section 701. Deflnltions.—The following words and phrases when used
in this article shall have, unless the contextclearly indicates otherwise, the
meanings given to them in this section:

“Actuary” means an individual who is a member in good standing of the
AmericanAcademy ofActuaries.

“Commissioner” means the Insurance Commissioner of the Common-
wealth.

“Controlling person”means any person, firm, association orcorporation
who directly or indirectly has the power to direct orcause to be directed the
management, control oractivities ofthe reinsurance intermediary.

“Department”means the Insurance Department ofthe Commonwealth.
“Insurer” means any person, finn, association or corporation duly

licensed in this Commonwealth pursuant to the applicable provisions of the
Insurancelawofthe Commonwealth as an insurer.

“Licensedproducer” means an agent, broker or reinsurance intermediary
licensed pursuant to the applicable provisions of the insurance laws of the
Commonwealth.

“Reinsurance intermediary” means a reinsurancè intermediary-broker or
a reinsurance intermediary-,nanager as these terms are defined in this
section.

“Reinsurance intermediary-broker” or “RB” means any person, other
than an officer oremploye ofthe ceding insurer, firm, association orcorpo-
ration who solicits, negotiates orplaces reinsurance cessions or retrocessions
on behalfofa ceding insurer without the authority orpowerto bind-reinsur~
ance on behalfofsuch insurer.

“Reinsurance intermediary-manager” or “RM” means any person, firm,
association orcorporation who has authority to bindor to man ge.alM~rpart
of the assumed reinsurance business of a reinsurer, including the manage-
ment of a separate division, department orunderwriting office, and acts as
an agent for such reinsurer whether known as an RM manager or other
similar term. Notwithstanding the above, the followingpersons shall not be
considered an RM with respect to such reinsurer for the purposes of this
article:

(1) An employe ofthe reinsurer.
(2) A United States manager of the United States branch ofan alien rein-

surer.
(3) An underwritingmanager which pursuant to contract manages all the

relnsurance operations ofthe reinsurer, Lv under common control with the
reinsurer, subject to Article XII of the act of May 17, 1921 (P.L.682,
No.284), known as “The Insurance Company Law of 1921,” and whose
compensation Lv not based on the volume ofpremiums written.

(4) The manager of a group, association, pool or organization of insur-
ers which engage in joint underwriting or joint reinsurance and who are
subject to examination by the Insurance Commissioner of the state in which
the manager’sprincipal business office is located.
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“Reinsurer” means any person, firm, association or corporation duly
licensed In this Commonwealth pursuant to the applicable provisions of the
insurance laws of the Commonwealth as an Insurer with the authority to
assumereinsurwice.

“Qualified United States financial Institution” means an Institution that
meets all of thefob wing:

(1) Is organized or, in the case of a United States office of a foreign
banking organization, licensed under the laws of the United States or any
state thereof.

(2) is regulated, supervised and examined by United States Federal or
state authorities having regulatory authority over banks and trust compa-
nle&

(3) Has been determined by either the commissioner or the Securities
Valuation Office of the NatlonalAssoclatlon of Insurance CommissIonerz-tc~
meet such standards of financial condition and standing as are considered
necessary and appropriate to regulate the quality of financial institutions
whose letters of creditwill be acceptable to the commissioner.

“To be in violation” means that the relnsurance Intermediary, Insurer or
reinsurer for whom the reinsurance intermediary was acting failed to sub-
stantially comply wIththepro visions of this article.

SectIon 702. Llcensure.—(a) No person, firm, association or corpora-
tion shall act as an RB in this Commonwealth If the RB maintains an office
either directly or as a member or employe of a firm or association or an
officer, director or employe of a corporation:

(1) in this Commonwealth unless the RB Lv a licensed producer In this
Commonwealth; or

(2) in another state unless the RB Isa licensedproducer in this Common-
wealth or another state having a law substantiallysimilar to thir article or the
RB is licensed In this Commonwealth as a nonresident reinsurance inter-
mediary.

(b) Noperson,firm, association or corporation shall act as an RdW.~
(1) For a reinsurer domiciled in this Commonwealth unless the RIW Lv a

licensedproducer hi this Commonwealth.
(2) In this Commonwealth lithe RM maintains an office either directly

or as a member or employe ofa firm or association or an officer, director or
employe of a corporation in this Commonwealth unless the RMLs a licensed
producer In this Commonwealth.

(3) In another statefor a nondomectic Insurer unless the RIWLs a licensed
producer in this Commonwealth or another state having a law substantially
similar to this article or the person Lv licensed In this Commonwealth as a
nonresidentreitwurance intermediary.

(c) The department mayrequire an RMsubject to subsection (b) to:
(1) file a bond in an amount from an Insurer acceptable to the depart-

ment for theprotection 0/the reinsurer; and
(2) maIntain an errors and omissions policy hi an amount acceptabklo

the department.
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(d) The department may issue a reinsurance intermediary license to any
person, finn, association orcorporation who has complied with the require.
meats of this article. Any such license Issued to a finn or association will
authorize all the members of such finn or association and any designated
employes to act as reinsurance intermediaries under the license, andall such
persons shall be named in the applicationand any supplements-therc1o~Any
such license issued to a corporation shallauthorize all of the office~sand 503
designated employes and directors thereof to act as reinsurance inter-
mediaries on behalfofthat corporation, and all such persons shall be named
in the application and anysupplements thereto.

(e) The department may refuse to issue a reinsurance intermediary
license If, in its judgment, the applicant, anyone nwned on the applicationor
any member, principal, officerordirector ofthe applicant is not trustworthy
or that any controlling person ofthe applicant is not trustworthy to act as a
relnsurance intermediary or that any of the foregoing has given cause for
revocation orsuspension ofa licenseorhasfailed to comply with-any=prereq-
ulsite/or the issuance 0/a license. Upon written request therefor, the depart-
ment shallfurnish a summary of the basis/or refusal to issue a license which
document shall be confidential and not subject to disclosure to any other
party by the department.

(fl Licensed attorneys at lawof this Commonwealth when acting in their
professional capacity shall be exemptfrom this section.

Section 703. Required Contract Provisions for Reinsurance Inter-
mediary-Brokers.—Transactions between an RB and the insurer itrepresents
in such capacity shall only be entered intopursuant to a written authoriza-
tion specifying the responsibilities ofeachparty. Theauthorizationshallat a
minimumcontain provisions which provideasfollows:

(1) The insurer may terminate the RB’sauthority at any time.
(2) The RB will render accounts to the Insurer accurately detailing all

material transactions, including Information necessary to support all com-
missions, charges andotherfees received byor owing to the RB and remit-all
fundsdue to the insurer within thirty days ofreceipt.

(3) All fundscollectedfor the insurer’s account will be heldby the-RBin
a fiduciary capacity in a bank which is a qualified United States financial
institution.

(4) TheRB will complywith section 704.
(5) The RB will comply with the written standards established by the

insurer/or the cession or retrocession 0/all risks.
(6) The RB will disclose to the insurer any relationship with any reinsurer

to which business will be cededor retroceded.
Section 704. Books and Records of Reinsurance Intermediary-

Brokers.—(a) For at least three years after expiration of each contract of
reinsurance transacted by the RB with respect tofirstparty cover-agesandfor
at least ten yearsafter expiration ofeach contract ofreinsurance transacted
by the RB with respect to all other coverages, the RB will keep a complete
record/or each transactionshowing all ofthefollowing:
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(1) The type 0/contract, limits, underwriting restrictions, classes or risks
andterritory.

(2) Period of coverage, including effective and expiration dates, cancel-
lation pro visions and notice required of cancellation.

(3) Reporting and settlement requirements of balances.
(4) The rate used to compute the reinsuranceprernium.
(5) Names andaddresses of assuming reinsurers.
(6) Rates of all reinsurance commissions, including the commissions on

any retrocessions handled by the RB.
(Z) Related correspondence and memoranda.
(8) Proof of placement.
(9) Details regarding retrocessions handled by the RB, including the

identity of retrocessionafres and percentage of each contract assumed or
ceded.

(10) Financial records, including, but not limited to, premium and loss
accounts.

(11) When the RBprocures a reinsurance contract on behalfof a licensed
ceding insurer:

(0 directly from any assuming reinsurer, written evidence that the assum-
ing reinsurerhas agreed to assume the risk; or

(II) if placed through a representative of the assuming reinsurer other
than an employe, written evidence that such reinsurer has delegated binding
authority to therepresentative.

(b) The insurer shall have access and the right to copy and audit all
accounts and records maintainedby the RB related to its business-in a form
usable by the Insurer.

Section 705. Duties of Insurers Utilizing the Services of a Reinsurance
Intermediwy-Broker.—(a) An insurer shall not engage the services of any
person, finn, association or corporation to act as an RB on its-behalfunless
such person Lv licensed as required by section 702(a).

(b) An insurer may not employ an Individual who is employed by -an-RB
with which it transacts business unless the RB Lv under common control with
the insurer and subject to Article XII of the act of May 17, 1921 (P.L.682,
No.284), known as “The Insurance Company Law of 1921.”

(c) The insurershall annuallyobtain a copy of statements of thefinancial
condition of each RB with which It transacts business.

Section 706. Required Contract Provisions for Reinsurance Inter-
mediary-Managers.—Transactions between an RAt and the reinsurer it rep-
resents in such capacity shall only be entered into pursuant to-a written-con-
tract specifying the responsibilities of each party which shall-be-approved-by
the reinsurer’s board of directors. At least thirty days before such reinsurer
assumes or cedes business through such licensedproducer, a -true-copy-of-the
approved contract shall be filed with the departmentfor approval. The con-
tract shall at a mInImum contain the /0110wingprovisions:

(1) The reinsurer may terminate the contract for cause upon written
notice to the RAt. The reinsurer may suspend the authority of the RAt to
assume or cede business during the pendency of any dispute regarding the
cause for termination.
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(2) The RM will render accounts to the reinsurer accurately detailing all
material transactions, including Information necessary to support all com-
missions, charges and other fees received by or owing to the RAt, and remit
alifunds due under the contract to the reinsurer on not less than a monthly
basis.

(3) All funds collected/or the reinsurer’s account will be held by the RAt
in a fiduciary capacity in a bank which is a qualified United States financial
institution. The RMmay retain no more than three months’ estimated claims
payments and allocated loss adjustmentexpenses. The RAt shall maintain a
separate bank account/or each reinsurer that It represents.

(4) For at least three years after expiration of each contract of reinsur-
ance transacted by the RM with respect to first party coverages and for at
least ten years after expiration of each contract of reinsurance transacted by
the RAt with respect to all other coverages, the RM will keep a complete
record/or each transaction showing all of the following:

(0 The type of contract, limits, underwriting restrictions, classes or risks
and territory.

(Ii) Period of coverage, Including effective and expiration dates, cancel-
lation provisions and notice required of cancellation and disposition-of out-
standing reserves on covered risks.

(Ill) Reporting and settlement requirements of balances.
(Iv) Rate used to compute the reinsurancepremium.
(v) Names and addresses of rein surers.
(vi) Rates of all reinsurance commissions, including the commissions on

any retrocessions handled by the RAt.
(vii) Related correspondence and memoranda.
(viii) Proofof placement.
(lx) Details regarding retrocessions handled by the RAt as permitted by

section 708(d), including the Identity of retrocessionaires and percentage of
each contract assumed or ceded.

(x) Financial records, including, but not limited to, premium and loss
accounts.

(xl) When the RAt places a reinsurance contract on behalf of a ceding
Insurer:

(A) directly from any assuming reinsurer, written evidence that the
assuming reinsurer has agreed to assume the risk; or

(B) if placed through a representative of the assuming reinsurer other
than an employe, written evidence that such reinsurer has delegated binding
authority to the representative.

(5) The reinsurer will have access and the right to copy all accounts and
records maintained by the RAt related to its business in a form=usab!e-l~ythe
reinsurer.

(6) The contract cannot be assigned in whole or in part by the RAt.
(7) The RAt will comply with the written underwriting and rating stan-

dards established by the insurerfor the acceptance, rejection or cession of all
risks.
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(8) Provisions setting forth the rates, terms and purposes of commis-
sions, charges and other fees which the RAt maylevy against the reinsurer.

(9) If the contract permits the RAt to settle claims on behalf of the rein-
surer the following shallapply:

(0 All claims will be reported to the reinsurer in a timely manner.
(II) A copy of the claimfile will be sent to the reinsurer at its request-or-as

soon as it becomes known that the claim:
(A) has the potential to exceed the lesser of an amount determined-b the

commissioner or the limit set by the reinsurer;
(B) involves a coverage dispute;
(C) may exceed the RAt’s claims settlement authority;
(D) Is open for more than six months; or
(E) is closed bypayment o/the lesser of an amount set by the department

or an amount set by the reinsurer.
(lii) All claim files will be the joint property of the reinsurer and RAt.

However, upon an order of liquidation of the reinsurer such files shall
become the sole property of the reinsurer or Its estate; the RAtshallhave rea-
sonable access to and the right to copy the flIes on a timely basis.

(Iv) Any settlement authority granted to the RAt may be terminated/or
cause upon the reinsurer’s written notice to the RM or upon the-termination-
of the contract. The reinsurer may suspend the settlement authority during
the pendency ofthe dispute regarding the cause of termination

(10) If the contract provides/or a sharing of interim profits by the RM~
that such interim profits will not be paiduntil one year after the end 0/each
underwriting period for property business and five years after the end of
each underwriting period for casualty business, or a later period set by the
department for specified lines of Insurance, and not until the adequacy of
reserves on remaining claimshas been verifiedpursuant to section 708(c).

(ii) The RAt will annually provide the reinsurer with a statement of its
financial condition prepared by an independent certified accountant.

(12) The reinsurer shall perlodlcaily (at least semi-annually) conduct an
onvite review of the underwriting and claims processing operations of the
RM.

(13) The RAt will disclose to the reinsurer any relationship It has with-cay
insurerprior to ceding or assuming any business with such Insurer pursuant
to this contract.

(14) The acts of the RAtshall be deemed to be the acts o/the reinsurer on
whose behalfIt L~acting.

Section 707. ProhlbltedActs.—The RMshallnot:
(1) Bind retrocesslons on behalfof the reinsurer except that the RAt may

bind facultative retrocesslons pursuant to obligatory facultative agreements
If the contract with the reinsurer contains reinsurance underwriting guide-
lines for such retrocesslons. Such guidelines shall include a list of reinsurers
with which such automatic agreementsare in effect, and for each such rein-
surer, the coverages and amounts or percentages that may be reinsured, and
commission schedules.
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(2) Commit the reinsurer to participate in reinsurance syndicates.
(3) Appoint any producer without assuring that the producer Lv lawfully

licensed to transact the type of reinsurancefor which he Lv appointed.
(4) Without prior approval of the reinsurer, pay or commit the reinsurer

to pay a claim, net of retrocessions, that exceeds the lesser of an amount
specified by the reinsurer or one per centum of the reinsurer’s policyholder’s
surplus as of December31of the last complete catendar year.

(5) Collect any paymentfrom a retrocessionafre or commit the reinsurer
to any claim settlement with a retrocesslonaire without prior approvalof the
reinsurer. I/prior approval Lv given, a report must be promptly forwarded to
the reinsurer.

(6) Jointly employ an individual who Lv employed by the reinsurer.
(7) Appoint a sub-RAt.
Section 708. Duties of Reinsurers Utilizing the Services 0/a Reinsurance

Intermedlary-Manager.—(a) A reinsurer shall not engage the services of
any person, firm, association or corporation to act as an RAt on its behalf
unless such person is licensed as required by section 702(b).

(b) The reinsurer shall annuallyobtain a copy of statements of the jitien-
clal condition of each RAt which such reinsurer has engaged, prepared by an
independent certifiedaccountant in aform acceptable to the department.

(c) I/an RAt establishes loss reserves, the reinsurer shall annually obtain
the opinion of an actuary attesting to the adequacy of loss reserves estab-
lished for losses incurred and outstanding on business produced by the-RAt.
This opinion shall be in addition to any other required loss reserve-certifica-
tion.

(d) Binding authority for all retrocessional contracts or participation in
rein surance syndicates shall rest with an officer of the reinsurer-who shall not
be affiliated with the RM~

(e) Within thirty days of termination 0/a contract with an RM the rein-
surer shall provide written notification of such termination to the depart-
ment.

(1) A reinsurer shall not appoint to its board of directors any officer,
director, employe, controlling shareholder or subproducer of Its RAt. This
subsection shallnot apply to relationships governed by ArticlesXIor XII of
the act of May 17, 1921 (P.L.682, No.284), known as “The Insurance
Company Law 0/1921.”

Section 709. ExamInation Authorlty.—(a) A reinsurance intermediary
shall be subject to examination by the department. The department shall
have access to all books, bank accounts and records 0/the reinsurance inter-
mediary in aform usable by the department.

(b) An RAt may be examined as if it were the reinsurer.
Section 710. Penalties and LiabllIty.—(a) A relnsurance intermediary,

Insurer or reinsurer/ound by the commissioner, after a hearing conducted in
accordance with 2 Pa. C.S. (relating to administrative law and procedure), to
be in violation ofanypro vision 0/this article, shall:

(1) for each separate violation, pay a civil penalty in an amount not
exceeding five thousand dollars ($5,000);
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(2) besubject to revocation orsuspension ofIts license; and
(3) If a violation was committed by the reinsurance intermediary such

reinsurance Intermediary shall make restitution to the Insurer, reinsurer,
rehabilitator or liquidator 0/the Insurer or reinsurer/or the net-lossesincur=
red by the Insurer or reinsurer attributable to such violation.

(b) The decision, determination or order of the commissionerpursuant
to subsection (a) shallbe subject tojudicialreviewpursuant to2-Pa.-C.S.

(c) Nothingcontained in this section shall affect the right of the commis-
sioner to impose any other penalties provided in the Insurance laws ofthe
Commonwealth.

(d) Nothingcontained in this article Lv intended to orshall in any manner
limit or restrict the rightsofpolicyholders, claimants, creditors or other third
partiesorconfer any rights to suchpersons.

ARTICLE VIII.
MANAGING GENERAL AGENTS.

Section 801. Definitions.—The following words and phrases when used
in this article shall have, unless the context clearly indicates otherwise, the
meanings given to them in this section:

“Actuary” means an Individual who Is a member in good standing of the
American AcademyofActuaries.

“Commissioner” means the Insurance Commissioner of the Common-
wealth.

“Department” means the Insurance Department ofthe Commonwealth.
“Insurer” means any company, association orexchange authorized bythe

Insurance Commissioner to transact the business of insurance in this Com-
monwealth, except that It shall not Include agencies, authorities or instru-
mentalities ofthe United States, itspossessions and territories, the Common-
wealth ofPuerto Rico, the District ofColumbia ora state orpolitical subdi-
vision of astate.

“Managinggeneral agent”or “MGA “means:
(1) Any person, firm, association or corporation who negotiates and

binds ceding reinsurance contracts on behalfofan Insurer ormanages all or
part of the insurance business ofan Insurer, including the management of a
separate division, department or underwriting office, and acts as an agent
for such insurer whether known as a managing general agent, manager or
other similar term who, with or without the authority either separately or
together with affiliates, produces, directly or indirectly, and underwrites an
amount of gross direct written premium equal to or more than five per
centum of the policyholdersurplus as reported in the last annual statement
ofthe insurer in any one quarteroryear together with one ormore ofthe fol-
lowing:

(i) adjusts or pays claims In excess of an amount determined by the
Insurance Department; or

(ii) negotiatesreinsurance on behalf0/the insurer.
(2) Notwithstanding clause (1), thefoliowingpersons shall not be consid-

eredas managinggeneral agents/or thepurposes ofthis article:
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(1) an employe of the Insurer;
(U) a United States manager of the United States branch of an alien

Insurer;
(iii) an underwriting manager which, pursuant to contract, manages all

the Insurance operations of the insurer, Lv under common control with the
insurer, subject to Article XII0/the actof May 17, 1921 (P.L.682, No.284),
known as “The Insurance Company Law of 1921,” and whose compensa-
tion iv not based on the volume 0/premiums written;

Cw) the attorney-in-fact authorized by andacting/or the subscribers of a
reciprocal insurer or inter-insurance exchangeunder po wers of attorney;

(v) any manager or exclusive general agent operating under any manage-
ment contract or exclusive general agency agreement entered into prior to
December 22, 1965, and there/or not subject to licensing pursuant to
section 651: Provided, however, That any such management contract or
exclusive general agency agreement shall subject the manager or exclusive
general agent and the insurer to Article XII of the act of May 17, 1921
(P.L.682, No.284), known as “The Insurance Company Law of 1921”:And
further provided, That any-sale, assignment or transfer of any management
contract or exclusive general agency agreement, whether said contract or
agreement was entered into before or after December 22, 1965, shall make
the purchaser, assignee or transferee subject to licensing under this article.

“Underwrite”means the authority to accept or reject risk on behalfof the
insurer.

Section 802. Licensure.—(a) No person, firm, association or corpora-
tion shall act in the capacity of an MGA with respect to risks located in this
Commonwealth for an insurer licensed in this Commonwealth unless such
person isa licensed agent hi this Commonwealth.

(b) No person, firm, association or corporation shall act in the capacity
of an MGA representing an Insurer domiciled in this Commonwealth with
respect to risks located outside this Commonwealth unless that person is
licensed as an agent in this Commonwealth. This license may be a nonresi-
dent license issued under this article.

(c) The department may require a bond in an amount acceptable to-it/or
the protection 0/the insurer.

(d) The department may require the MGA to maintain an errors and
omissionspolicy.

Section 803. Required Contract Provlslons.—No person, firm, associa-
tion or corporation acting in the capacity of an MGA shallplace bugine~s
with an insurer unless there Lv In force a written contract between the parties
which sets forth the responsibilities of each party, and where both parties
share responsibility for a particular function specifies the division of such
responsibilities, and which contains thefollowing minimum provisions:

(1) The Insurer may terminate the contract for cause upon written notice
to the MGA. The insurer may suspend the underwriting authority of the
MGA during the pendency of any dispute regarding the cause for termina-
tion.
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(2) The MGA will render accounts to the insurer detailing all trans-
actions and remit all funds due under the contract to the Insurer on not less
than a monthly basis.

(3) All funds collected/or the account 0/an Insurer will be held by the
MGA in a fiduciary capacity in a bank which is a member of the Federal
Reserve System. This account shall be used/or all payments on behalfof the
Insurer. The MGA may retain no more than three months’ estimated claims
payments and allocated loss adjustmentexpenses. -

(4) Separate records of business written by the MGA will be maintained.
The Insurer shall have access and the right to copy all accounts and the
records related to its business in aform usable by the insurer, and the depart-
ment shall have access to all books, bank accounts and records of the MGA
in aform usable to the department. These records shall be retained according
to the lawspertaining to the conduct of examinations.

(5) The contract may not be assigned in whole or partby Ihe MGA.
(6) Appropriate underwritingguidelines, including all ofthe following:
(I) The maximum annual premium volume.
(Ii) The basis 0/the rates to be charged.
(ill) The types of risks which may be written.
(Iv) Maximum limits 0/liability.
(v) Applicable exclusions.
(vi) Territorial limitations.
(vii) Policy cancellationpro visions.
(v(Il) The maximum policy period.
(7) The Insurer shall have the right to cancel or nonrenew any policy of

Insurance, subject to the applicable laws and regulations concerning the-can-
cellation andnonrenewal of insurancepolicies.

(8) If the contract permits the MGA to settle claims on behalf of the
Insurer, thefollowing shallapply:

(1) All claims must be reported to the company in a timely manner.
(U) A copy of the claim file shall be sent to the insurer at its request or as

soon as it becomes known that the claim:
(A) has the potential to exceed an amount determined by the commis-

sioner or exceeds the limit set by the company, whichever Lv less;
(B) involves a coverage dispute;
(C) may exceed the MGA ‘s claims settlement authority;
(D) is open/or more than six months; or
(E) is closed by payment of an amount set by the department or an

amount set by the company, whichever Lv less.
(Iii) All claim files shall be the joint property of the insurer and the

MGA. However, upon an order of liquidation of the insurer, such files shall
become the sole property of the insurer or its estate. The MGA shall have
reasonable access to and the right to copy the/lies on a timely-basis.

(iv) Any settlement authority granted to the MGA may be terminated/or
cause upon the insurer’s written notice to the MGA or upon the termination
o/the contract. The insurer may suspend the settlement authority during the
pendency of any dispute regarding the cause/or termination.
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(9) When electronic claims files are in existence, the contract must
address the timely transmission0/the data.

(10) I/the contract pro vides for a sharing of interim profits by the MGA
and the MGA has the authority to determine the amount of the interim
profits by establishing loss reserves or controlling claim payments-or in any
other manner, interim profits will not be paid to the MGA until one year
after they are earned/orproperty insurance business and five years-after-they
are earned on casualty business and not until the profits have been yen!led
pursuant to section 805.

Section 804. ProhibitedActs.—An MGA shall not:
(1) Bind reinsurance or retrocessions on behalfof the Insurer except that

the MGA may bindfacultative reinsurance contracts pursuant to obligatory
facultative agreements i/the contract with the Insurer contains reinsurance
underwriting guidelines, including, for both reinsurance assumed and ceded,
a list of reinsurers with which such automatic agreements are in effect, the
coverages and amounts or percentages that may be reinsured and the com-
mission schedules.

(2) Commit the insurer to participate in insurance or reinsurance syndi-
cates.

(3) Appoint any agent without assuring that the agent is lawfully licensed
to transact the type of insurance/or which he is appointed.

(4) ørtshout prior approval of the insurer, pay or commit the insurer to
pay a claim over a specified amount, net of reinsurance, which shall not
exceed oneper centum of the insurer’spolicyholder’s surplus as of December
31 of the last completed calendaryear.

(5) Collect any payment from a reinsurer or commit the Insurer to any
claim settlement with a reinsurer without prior approval of the insurer. If
prior approval Lv given, a report must be promptly forwarded to the insurer.

(6) Permit its subagent to serve on the insurer’s board of directors.
(7) Jointly employ an individual who is employed with the insurer..
(8) Appoint a sub-MGA.
Section 805. Duties of Insurers.—(a) The insurer shall have on file an

independent financial examination, in aform acceptable to the department,
ofeach MGA with which it hasdone business.

(b) If an MGA establishes loss reserves, the insurer shallannually obtain
the opinion of an actuary attesting to the adequacy 0/loss reserves estab-
lished for losses Incurred and outstanding on business produced by the
MGA. This is in addition to any other required loss reserve certificatien.

(c) The insurer shall periodically, at least semiannually, conduct an
onslte review of the underwriting and claims processing operations of the
MGA.

(d) Binding authority for all reinsurance contracts or participation in
insurance or reinsurance syndicates shall rest with an officer 0/the insurer
who shallnot be affiliated with the MGA.

(e) Within thirty days of entering into or termination of a contract with
an MGA, the insurer shallpro vide written notification of such appointment
or termination to the department. Notices of appointment of an MGA shall



1512 Act 1992-177 LAWS OFPENNSYLVANIA

Include a statement of duties which the applicant Lv expected to perform on
behalfof the insurer, the lines ofinsurance for which the applicant is to be
authorized to act andany other Information the commissionermay -request.

(~) An Insurer shall review its books and records each quarter to deter-
mine If any agent has become, by operation of section 801, an MGA as
defined in that section. If the insurer determines that an agent has~becomean
MGA, the Insurer shall promptly notify the agent and the department of
such determination, and the insurer and agent must fully comply with the
provisionsofthis article within thirtydays.

(g) An insurer shallnot appoint to its board ofdirectorsan officer, direc-
tor, employe, subagent orcontrolling shareholder 0/its MGAs. This subsec-
tionshall not apply to relationships governed by ArticleXI orXII of the act
of May 17, 1921 (P.L.682, No.284), known as “The Insurance Company
Law of1921.”

Section 806. Examination Authority.—The acts ofthe MGA areconsid-
ered to be the acts of the insurer on whose behalfit Lv acting. An MGA may
be examined as If it were the insurer in accordance with the law pertaining to
the conductofexamInations.

Section 807. Penalties and Llability.—(a) If the commissioner finds
after a hearing conducted in accordance with 2 Pa.C.S. (relating to adminis-
trative law andprocedure) that anyperson has violatedanyprevLvionofthis
article, the commissionermay order:

(1) foreach separate violation, a civilpenalty not to exceedfive thousand
dollars ($5,000);

(2) revocation orsuspension ofthe agent’s license; and
(3) the MGA to reimburse the Insurer, the rehabilitator or liquidator of

the insurer/orany losses incurredby the insurer caused by a violation of this
article committedby the MGA.

(b) The decision, determination or order of the commissionerpursuant
to subsection (a) shall be subject tojudicial reviewpursuant te-2=PaA2.S.

(c) Nothing contained in this section shallaffect the right of the commis-
sioner to impose any other penalties provided for in the insurance laws of
this Commonwealth.

(d) Nothingcontained in this article is Intended to orshall in any manner
limitor restrict the rights ofpolicyholders, claimants andauditors.

ARTICLE IX.
EXAMINATIONS.

Section 901. Purpose.—Thepurposeofthis article is toprovide an effec-
tive and efficient system for examining the activities, operations, financial
condition and affairs of all persons transacting the business ofinsurance in
this Commonwealth and all persons otherwise subject to the jurisdiction of
the department. The provisions of this article are intended to enable the
department to adopt a flexible system of examinations which directs
resources as may be deemed appropriate and necessary for the administra-
tion ofthe insuranceand insurance relatedlaws 0/this Commonwealth.
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Section 902. Deflnitions.—The following words andphrases when used
in this article shall have, unless the context clearly indicates otherwise, the
meaningsgiven to them in this section:

“Commissioner” means the Insurance Commissioner of the Common-
wealth.

“Company” means any person engaging in or proposing or attempting to
engage in any transaction or kind of insurance or surety business and any
person or group of persons who may otherwise be subject to the administra-
tive or regulatory authority of the Insurance Department.

“Department” means the Insurance Department o/the Commonwealth.
“Examiner” means any individual or firm having been authorized by the

InsuranceDepartment to conduct an examination under this article.
“Insurer” means any individual, corporation, association, partnership,

reciprocal exchange, inter-insurer, Lloyds insurer, fraternal benefit society,
beneficial association and any other legal entity engaged in the business of
Insurance, including agents, brokers and adjusters and also means health
care plans as defined in 40 PaC.S. Chs. 61 (relating to hospital plan corpo-
rations), 63 (relating to professional health services plan corporations), 65
(relating to fraternalbenefit societies) and 67 (relating to beneficial societies)
and the act ofDecember 29, 1972 (P.L.1 701, No.364), known as the “Health
Maintenance Organization Act.” For purposes of this article, health care
plans, fraternal benefit societies and beneficial societies shall be deemed to
be engaged In the business of insurance.

“NAIC”means the NationalAssociation ofInsurance Commissioners.
“Person “means any individual, aggregation of individuaLs, trust, associa-

tion, partnership or corporation or any affiliate thereof. The term shall
exclude agents.

Section 903. Authority, Scope and Scheduling of Examinations.—
(a) Every company or person subject to examination in accordance with
this act must keep all books, records, accounts, papers, documents andany
or all computer or other recordings relating to its property, assets, business
and affairs in such manner and for such time periods as the department, in
Its discretion, may require in order that its authorized representatives may
readily verify thefinancial condition of the company or person-and-ascertain
whether the company or person has complied with the laws of this Common-
wealth.

(b) The department or any 0/its examiners may conduct an examination
under this article of any company as often as the commissioner in his sole
discretion deems appropriate but shall at a minimum conduct an examina-
tion of every insurer licensed in this Commonwealth not less frequently-than
once everyfive years. In scheduling and determining the nature, scope and
frequency of the examinations, the commissionershall consider such matters
as the results 0/financial statement analyses and ratios, changes in manage-
ment or ownership, actuarial opinions, reports of Independent certified
public accountants and other criteria u.s set forth in the Examiners’ Hand-
book adopted by the NAIC and In effect when the commissioner exercises
discretion under this subsection.
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(c) For purposes of completing an examination of any company under
this article, the department may examine or investigate any person or the
business of anyperson Insofar as such examination or investigation-is, in the
sole discretion ofthe commissioner, necessary ormaterial to the-examination
ofthe company.

(d) In lieu of an examination under this article of any foreign or alien
Insurer licensed in this Commonwealth, the department may accept an exam-
ination reporton such company asprepared by the insurance department-for
the company’s state of domicile orport-of-entry state until January 1, 1994.
Thereafter, such reports may only be accepted if:

(1) the insurance department of the other state was at the time of the
exwnlnation accredited underthe NAIC FinancialRegulation Standards and
Accreditation Program; or

(2) the examination isperformed under the supervision of an accredited
Insurance department or with the participation of one or more examiners
who are employed by that department and who, after a reviewof the exami-
nation work papers and report, state under oath that the examination was
performed in a manner consistent with the standards and procedures
required by their insurance department.

Section 904. Conduct of Examlnations.—(a) Upon determining that
an examination should be conducted, the commissioner orhis designee shall
issue an examination warrant appointing one ormore examiners to perform
the examination and instructing them as to the scope ofthe examination. In
conducting the examination, the examiner shall observe thoseguidelines and
proceduressetforth in theExaminers ‘Handbook adoptedby the NAIC. The
department mayalso employ such other guidelines orprocedures as it may
deem appropriate.

(b) Every company orperson/rom whom information issought, Itsoffi-
cers, directors and agents must provide to the examiners appointed under
subsection (a) timely, convenient andfreeaccess at all reasonable hours at-its
offices to all books, records, accounts, papers, documents and any or all
computer or other recordings relating to the property, assets, business and
affairs of the company being examined. The officers, directors, employes
and agents ofthe company orperson must facilitate such examination and
aid in such examination so faras it is in their powerto do so. The refusal of
any company by its officers, directors, employes or agents to submit to
examination or to complywith any reasonable written requestofthe examin—
ers shall be groundsfor suspension or refusal of ornonrenewalof any license
orauthority heldby the company to engage in an insurance orother business
subject to the department’s jurisdiction. Any such proceedings for suspen-
sion, revocation or refusal 0/any license orauthority shall be -conductedpur-
suant to 2 Pa. C.S. (relating to administrativelaw andprocedure.).

(c) The commissioner or any of his examiners shall have the power to
issue subpoenas, to administer oaths and to examine under oath any person
as to any matter pertinent to the examination. Upon the/allure or refusal of
any person to obeya subpoena, the department maypetition a courtofcom-
petentjurisdiction, and, upon proper showing, the court may-enter-any-order
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compelling the witness to appear and testify or produce documentary cvi.
dance. Failure to obey the court order shall be punishable as contempt of
court.

(d) When making an examination under this ar&le~the departmentmay
retain attorneys, appraisers, independent actuaries, independent certified
public accountants or other professionals and specialists as examiners, the
cost of which shall be borne by the company which is the subject of the
examination.

(e) Nothing contained in this article shall be construed to limit the
department’s authority to terminate orsuspend any examination in order to
pursue other legal or regulatory actionpursuant to the insurance laws ofthis
Commonwealth. Findings of fact and conclusions made pursuant to any
examination shall beprimafacleevidence in any legalor regulatoryaction.~

(fl Nothing contained in this article shall be construed to limit the
department’s authority to use and, I/appropriate, to makepublic any final
orprelimninary examination report, any examiner or company workpapers or
other documents or any other information discovered or developed during
the course of any examination in the furtherance ofany legal or regulatory
action which thecommissionermay, in hissole discretion, deemappropriate.

Section 905. Exwnination Reports.—(a) All examination reports shall
be comprised 0/only/actsappearing upon the books, records or other docu-
mentsofthe company, its agents orotherpersons examined oras ascertained
from the testimony of its officers or agents or other persons examined con-
cerning Its affairsandsuch conclusions and recommendationctxi4hesnamin
ersfindreasonably warrantedfrom such/acts.

(b) No later thansixty daysfollowingcompletion ofthe examination, the
examiner hi charge shallfile with the departmenta verified written report of
examination under oath. Upon receipt ofthe verifiedreport, the department
shall transmit the report to the company exwnined, together with a notice
which shall afford such company examined a reasonable opportunity-of not
more than thirty days to make a written submission or rebuttalwith respect
to any matters containedin the exwninatlon report.

(c) Within thirty days of the end of the period allowed/or the receipt of
written submissions or rebuttals, the commissionerorhis designee shallfully
consider and review the report, together with any written submisslàns or
rebuttals and any relevantportions ofthe examiner’s workpapers, and enter
an order:

(1) adopting the examninadon report asfiled orwith modification orcor-
rections. I/the exwnination report reveals that the company is operating in
violation of any law, regulation orprior order of the department, the com-
missioner may order the company to take any action the commissionercon-
sidersnecessary and appropriate to curesuch violation;

(2) rejecting the examination report with directions to the examiners to
reopen the examinationforpurposes ofobtainingadditional data, docwnen-
tatlonor information and refilingpursuant to subsection (a); or

(3) calling for an investigatory hearing with no less than twenty days’
notice to the company/orpurposes of obtainingadditional documentation,
data, information and testimony.
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(d) (1) All orders entered pursuant to subsection (c)(I) shall be accom-
panied by findings and conclusions resulting from the commissioner’s con-
sideration and review of the examination report, relevant examiner work-
papers and any written submissions or rebuttals. Any such order shall be
considered a final administrative decision and may be appealed to the com-
missioner pursüant to 2 Pa.C.S. (relating to administrative law and proce-
dure), and shall be served upon the company by certified rnai4 together with
a copy of the adopted examnination report. Within thirty days 0/the issuance
of the adopted report, the company shallfile affidavits executed by each of
hs directors stating under oath that they have received a copy 0/the adopted
reportand related orders.

(2) Any hearing conducted under subsection (c)(3) by the department or
its authorized representative shall be conducted as a nonadversarial confi-
dential investigatoryproceeding as necessary/or the resolution ofany incon-
sistencies, discrepancies or disputed issues apparent upon the/ac.of thefiled
examninatlon report or raised by or as a result of the department’s review of
relevant workpapers or by the written submission or rebuttal of the
company. Within twenty days of the conclusion of any such hearing, the
commissioner shall enter an order pursuant to subsection (cXl).

(3) The commissioner shall not appoint an examniner as an authorized
representative to conduct the hearing. The hearing shall proceed expedi-
tiously with discovery by the company limited to the examiner’s workpapers
which tend to substantiate any assertions set forth in any written submission
or rebuttal. The commissioner or his representative may issue subpoenas/or
the attendance of any witnesses or the production 0/any documents deemed
relevant to the investigation whether under the control of the department,
the company or other persons. The documents produced shall be Included in
the record and testimony taken by the commissioner or his representative
shall beunder oath and preserved/or the record.

(4) The hearing shall proceed with the commissioner or his designee
posing questions to thepersons subpoenaed. Thereafter the company and the
department may present testimony relevant to the investigation. Cross exam-
ination shall be conducted only by the commissioner or his designee. The
company and the department shall be permitted to make closing statements
and may be represented by counsel oftheir choice.

(5) Nothing contained in this section shall require the department to dis-
close any information or records which would indicate or show the existence
or content of any investigation or activity 0/a criminaljustics-agency.

(e) (1) Upon the adoption of the examination report under subsection
(c)(1), the department shall continue to hold the content of the examination
report as private and confidential information for a period of thirty days
except to the extent provided in subsection (b). Thereafter, the department
may open the report for public inspection so long as no court-of-competent
jurisdictionhasstayed its publication.

(2) Nothingcontained in this article shall prevent or be construedas-pro-
hibiting the commissioner from disclosing the content 0/ an examination
report, preliminary examination report or results or any matter relating
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thereto to the Insurance Departmnent 0/this or any other state or country or
to law enforcement officials of this or any other state or agency of the
Federal Government at any time so long as such agency or office receiving
the report or matters relating thereto agrees in writing to hold it confidential
and in a manner consistent with this article.

(3) In the event the department determines that regulatory action is
appropriate as a result 0/any examination, it may initiate any-proceeding&or
actions as provided by law.

(I) All working papers, recorded information, documents and copies
thereofproduced by, obtained by or disclosed to the department-or-anyother
person in the course 0/an examination made under this article-shall be-given
confidential treatment and are not subject to subpoena and maynot=bcinade
public by the department or any other person except to the extent-provided-in
subsection (e). Access may also be granted to the NAIC. Such parties must
agree in writing prior to receiving the information to provide to it the seine
confidential treatment as required by the act of June 21, 1957 (P.L.390,
No.212), referred to as the Right-to-Know Law, unless the prior written
consent of the company to which Itpertains has been obtained

Section 906. Conflict of Interest.—(a) No examiner may be appointed
by the commissioner if such examiner, either directly or indirectly, has a con-
flict of interest or is affiliated with the management of or owns a pecuniary
interest in any person subject to examination under this article. This section
shall not be construed to automaticallypreclude an examinerfrom being:

(1) apolicyholder or claimantunder an insurancepolicy;
(2) a grantor 0/a mortgage or similar instrument on such examiner’s res-

idence to a regulated entity if done under customary terms and in the ordi-
nary course 0/business;

(3) an investment owner in shares of regulated diversified investment
companies; or

(4) a settlor or beneficiary 0/a “blind trust” into which ‘any otherwise
Impermissibleholdings have been placed.

(b) Notwithstanding the requirements of this section, the department
may retainfrom time to time, on an individual basis, qualifiedactuaries,-cer-~
tifledpublic accountants or other similar individuals who are independently
practicing their professions, even though these persons may from time to
time be similarly employed or retained by persons subject to examnination
under this article.

Section ‘907. Cost of Examninations.—All the expenses incurred in and
about the exwnination of any company, including compensation of depart-
ment employes assisting in said examination and any other professionals or
specialists retained in accordance with section 904(d), shall be charged to and
paid by the company examined in such manner as the commissioner shall by
regulation prescribe.

Section 908. Immunity from Liabllity.—(a) No cause of action shall
arise nor shall any liability be imposed against the commissioner, the com-
missioner’s authorized representatives or any exwniner appointed by the
commissioner for any statements made or conduct performed in good faith
while carryingout the provisions of thisarticle.
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(b) No cause of action shall arise nor shall any liability be imposed
against anyperson/or the act 0/communicating or delivering information or
data to the commissioner, his authorized representative or examiner or the
department pursuant to an examination made under this article if such act of
communication or delivery was performed in good faith and without-fraudu-
lent intent or the intent to deceive.

(c) This section does not abrogate or modify in any way any common law
or statutory privilege or immunity hereto/ore enjoyed by any person identi-
fied in subsection (a).

(d) A person identified in subsection (a) shall be entitled to an award of
attorney fees and costs I/he is the prevailing party in a civil cause of action
for libel, slander or any other relevant tort arising out o/his activities in car-
rying out the provisions of this article and the party bringing the action was
not substantially justified in doing so. For purposes of this section, a pro-
ceeding is “substantiallyjustified” if it had a reasonable basis in law or/act
at the time that it was initiated.

Section 13. Managers and exclusive generalagents licensed in accor-
dancewith section 651 of the act and subjectto the provisions of Article
VIII, as added by this amendatory act, shall be required to comply with
Article VIII upon renewal of their existing license or upon the effective date
of thisact,whicheveroccurslater.

Section14. All acts andpartsof acts are repealedinsofar as they are
inconsistentwith thisact.

Section15. This actshalltakeeffectin 120days.

APPROVED—The18thdayof December,A. D. 1992.

ROBERT P. CASEY


