
SESSIONOF 1980 Act 1980-219 1179

No. 1980-219

AN ACT

SB 1425

To defineandregulatesecondarymortgageloansandprovidingpenalties.
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The General Assembly of the Commonwealth of Pennsylvania
herebyenactsas follows:

Section 1. Short title.
This act shall be known and may be cited as the “Secondary

MortgageLoan Act.”
Section2. Definitions.

The following words and phraseswhen used in this act shall have,
unless the context clearly indicates otherwise, the meaningsgiven to
them in this section:
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“Billing cycle.” In respect to open-endloans means the time
interval betweenperiodic billing dates.A billing cycle shall be consid-
ered monthly if the closing date of the cycle is the samedate each
monthor doesnot vary by morethan four daysfrom suchdate.

“Licensee.” A personwho is licensedunder this act or a person
excepted from licensing provisions of this act in accordancewith
section3 hereof.

“Open-endloan.” A secondarymortgageloan madeby a licensee
under this act pursuantto an agreementbetweenthe licenseeand the
borrowerwhereby:

(1) the licenseemaypermit the borrower to obtain advancesof
money from the licensee from time to time or the licensee may
advancemoney on behalf of the borrower from time to time as
directedby the borrower;

(2) the amountof eachadvance,interestand permittedcharges
and costs aredebited to the borrower’s accountand paymentsand
othercreditsarecreditedto thesameaccount;

(3) interest is computed on the unpaid principal balance or
balancesof the accountoutstandingfrom time to time;

(4) the borrower hasthe privilege of paying the account in full
at anytime without prepaymentpenaltyor, if the accountis not in
default, in monthly installmentsof fixed or determinableamounts
as providedin the agreement;and

(5) the agreementexpresslystatesthat it coversopen-endloans
pursuantto this act.
“Person.” An individual, association,joint ventureor joint stock

company,partnership,limited partnership,limited partnershipassocia-
tion, a businesscorporation, nonprofit corporation, or any other
groupof individualshoweverorganized.

“Secondary mortgage loan.” A loan in an original principal
amount in excessof $5,000 which is securedin whole or in part by a
lien upon any interest in real propertycreatedby a securityagreement,
including amortgage, indenture, or any other similar instrument or
document, which real property is subject to a prior mortgageand
which is usedas a dwelling, including adual purposeor combination
typedwelling which is alsousedas a businessor commercialestablish-
ment andhasaccommodationsfor not morethan four families, except
thataloanwhich:

(1) is to berepaid in 90 daysor less;
(2) is the resultof the saleof a dwelling if title to thedwelling is

in nameof the sellerand the sellerhasresidedin said dwelling for
at least one year and the buyer is purchasingsaid dwelling for his
own residenceand, as part of the purchaseprice, executesa second
mortgagein favor of the seller;

(3) is not subject to the maximum legal rate of interestestab-
lished by section201 or section301 of the act of January30, 1974
(P.L.13, No.6), referred to as the Loan Interestand Protection
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Law, by reasonof any of the exemptionsprovidedin section301(f)
of saidact; or

(4) is madeunderanyother law of the Commonwealthof Penn-
sylvania;

shallnot be subjectto the provisionof this act.
“Secretary.” The Secretaryof Banking of Pennsylvaniaincluding

his deputies, or any other salaried employeeof the Departmentof
Banking appointed or designatedby the secretaryto perform the
functionsrequiredfor theadministrationor enforcementof this act.
Section 3. License requirementsand exemptions.

(a) On and after the effective date of this act, no person shall
engagein the businessof making secondarymortgageloans in this
Commonwealthexcept a businesscorporation organized under the
laws of this Commonwealthor anyother state,after first obtaininga
license from the secretaryin accordancewith the provisionsof this
act. A State-charteredor National bank, bank and trust company,
savingsbank, private bank, savingsassociationor savings and loan
association,having its principal place of businessin this Common-
wealth shall not be requiredto be licensedunder this act in order to
make loans securedby real property under this act. Any agencyor
instrumentality of the United States Governmentor a corporation
otherwise createdby an act of the United States Congresswhich
engagesin the businessof purchasingsecondarymortgageloans shall
not be required to be licensed under this act in order to purchase
secondarymortgageloans from licenseesunder this act. This shall
include but not be limited to the FederalNational MortgageAssocia-
tion and the Federal Home Loan Mortgage Corporation.For the
purposeof this act, a personis deemedto be engagedin the secondary
mortgageloan businessin the Commonwealthif:

(1) such person advertises,causes to be advertised, solicits,
negotiates,arranges,offers to make or makes more than twelve
secondarymortgageloansin a calendaryearin this Commonwealth,
whetherdirectly or by anypersonacting for his benefit;or

(2) such personin the ordinarycourseof businessbecomesthe
subsequentholder of more than twelve promissorynotesor mort-
gages,indenturesor any other similar instrumentsor documents
receivedin a calendaryearin connectionwith a secondarymortgage
loan.
(b) A real estatebroker licensedpursuantto the provisionsof the

law of this Commonwealthor an attorneyauthorizedto practicelaw
in this Commonwealthshall not be required to obtain a license to
arrangea secondarymortgageloan in the normal courseof the busi-
nessof a real estatebrokeror attorney.
Section4. Application for license.

(a) An applicationfor a secondarymortgageloan licenseshall be
on a form providedby the secretary.Among otherthings, the applica-
tion shall set forth the following:
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(1) The full name,corporatetitle andpersonalresidenceaddress
of eachofficer anddirector of the proposedlicenseecorporation.

(2) Any or all other businessentities in which any officer or
directorholdsan equity or creditor interest.

(3) The dollar amountof such equity or creditorholdings.
(4) Whetheror not funds are or will be interchangedbetween

the licenseeandsuchbusinessentities.
(5) The addressor addresseswherethe secondarymortgageloan

businessis to beconducted.
(b) The applicant shall have a minimum legal capitalization of

$200,000.At the time of applying for a licenseunder this act, andat
all times thereafter, the minimum paid in legal capital shall be
$200,000.

(c) If the applicantis a foreigncorporation,said corporationshall
be authorizedto do businessin this Commonwealthin accordance
with the law of this Commonwealthregulating corporations.Such
corporationsshall file with the application an irrevocable consent,
duly acknowledged,that suits and actionsmaybe commencedagainst
such licenseein the courts of this Commonwealthby the service of
processor any pleading upon the secretary in the usual manner
providedfor serviceof processandpleadingsby the statutesand court
rule of this Commonwealth. Said consent shall provide that such
service shall be as valid and binding as if service had been made
personallyupon the licenseein this Commonwealth.In all caseswhere
processor pleadings are servedupon the secretarypursuantto the
provisionsof this section,suchprocessor pleadingsshall be servedin
duplicate,oneof which shall be filed in the office of the secretaryand
theothershall be forwardedby the secretary,by certified or registered
mail, return receipt, to the last known principal place of businessof
the licenseeto whom suchprocessor pleadingsis directed.
Section5. Annual license fee.

An applicantshall pay to the secretaryat the time an applicationis
filed an initial license fee of $500 for the principal place of business
and an additional initial license fee of $50 for each branchoffice in
this Commonwealth.On or before July 1 of eachyearand thereafter,
a licenseeshall pay a licenserenewal fee of $200 for the principal
placeof businessand an additionallicenserenewalfee of $25 for each
branchoffice in this Commonwealth.No abatementof any licensefee
shall bemadeif the licenseis issuedfor a period of lessthanoneyear.
The secretaryshall be entitled to recoverany cost of investigationin
excessof licenseor renewalfeesfrom the licensee,or from anyperson
who is not licensed under this act but presumedto be engagedin
businesscontemplatedby thisact.
Section6. Issuanceof license.

(a) Within 60 days after an application is received, the secretary
shall either issue a license or, for any reason for which he may
suspend,revoke or refuse to renew a license as provided for by
section19, refuseto issue a license.
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(b) If the secretaryrefusesto issue a license, he shall notify the
applicant, in writing, of his denial, the reasontherefor and of the
applicant’s right to appealfrom such action to the Commonwealth
Court of Pennsylvania.An appeal from the secretary’s refusal to
approvean applicationfor a license may be filed within 30 days of
noticethereof.

(c) Eachlicenseissuedby the secretaryshall specify:
(1) The nameand addressof the licensee, the addressso speci-

fied to bethatof the licensee’sprincipal placeof business.
(2) The licensee’sreferencenumber,which mayremainthe same

from year to year despite variations in annual license numbers
which may result from the renewalof licensesby mechanicaltech-
niques.

(3) Such otherinformationas the secretaryshall requirein order
to carry out the purposesof this act.

Section 7. License duration.
A licenseissuedby the secretaryshall:

(1) Be renewedon June 30 of eachyear upon paymentof the
annualrenewalfee, and after a determinationby the secretarythat
the licenseeis conductinghis businessin accordancewith the provi-
sions of this act. No refund of any portion of the licensefee shall
be madeif the licenseis voluntarily surrenderedto the secretaryor
suspendedor revokedby thesecretaryprior to its expirationdate.

(2) Be invalid if the licensee’scorporate charter is voided in
accordancewith the provisionsof any law of this Commonwealthor
anyotherstate.

Section8. Transferof license.
A license shall not be assignableby operationof law or otherwise

without the written consentof thesecretary.
Section9. Powersconferred on licensees.

All secondarymortgage loan licensees shall have power and
authority:

(1) To make a secondarymortgageloan repayablein install-
ments, and charge,contract for and receivethereoninterest at a
percentageratenot exceeding1.45%per month.No interestshall be
paid, deductedor receivedin advance,exceptthat interestfrom the
date of disbursementof funds to the borrower to the first day of
the following month shall be permittedin the eventthe first install-
ment paymentis morethan30 daysafter the date of disbursement.
Interestshall not be compoundedand shall be computedonly on
unpaidprincipal balances.However, the inclusionof earnedinterest
in a new note shall not be consideredcompounding. For the
purposeof computing interest, a month shall be any period of 30
consecutivedays.

(2) To collect feesor premiumsfor title examination,abstractof
title, title insurance,credit reports,surveys,appraisalsor othercosts
or fees actually related to the granting of a secondarymortgage
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loan, when such fees are actually paid or incurred by the licensee
and to collect feesor chargesprescribedby law which actually are
or will be paid to public officials for determiningthe existenceof or
for perfectingor releasingor satisfying any security relatedto the
loan and include these in the principal of the secondarymortgage
loan.

(3) To collect reasonableattorney’sfees,of an attorney licensed
to practice in this Commonwealth, upon the execution of the
secondarymortgageloan provided that such fees representactual
feeschargedthe licenseein connectionwith said mortgageloanand
said fees are evidenced by a statement for services rendered
addressedto the licenseeand include these in the principal of the
secondarymortgageloan.

(4) To collect reasonableattorney’sfees, of an attorneylicensed
to practicein the Commonwealth,in the collection of a delinquent
secondmortgageloanandanycourtcosts andfeesactuallyincurred
in the collectionof suchloanaccount.

(5) To provide credit life and credit accidentand health insur-
ance.A borrower shall not be compelledto purchasecredit life or
accidentandhealth insuranceas a conditiOn of the grantingof a
secondarymortgageloan and all contractsutilized shall reflect a
clear disclosure that the purchaseof credit life or credit health
insuranceis not aprerequisiteto obtaininga loan; if, however,the
borrower elects to obtain credit life or accidentand health insur-
ance, or both, he shall consentthereto in writing. If borrowers
desire joint life insurance,all such borrowersmust consentthereto
in writing. Such insuranceshall be obtained from an insurance
companyauthorizedby the laws of Pennsylvaniato conductbusi-
ness in this Commonwealth.Any benefit or return to the licensee
from the saleor provisionof suchinsuranceshall not be includedin
the computation of the maximum charge authorized under this
section and shall not be deemeda violation of this act when the
insurance is written pursuantto the laws of this Commonwealth
governinginsurance.

(6) To require credit property insuranceon security against
reasonablerisks of loss, damageand destruction.The amountand
term of suchinsuranceshall be reasonablein relationto the amount
and term of the loan contract and the value of the security. A
licensee shall not require property insuranceif to the licensee’s
knowledge, the borrowerat the time theloanis madehasvalid and
collectible insurancecovering the property to be insured and has
furnishedaloss payableendorsementsufficient for the protectionof
the licensee. Such insuranceshall be obtainedfrom an insurance
companyauthorizedby the laws of Pennsylvaniato conductbusi-
ness in this Commonwealth.Any benefit or return to the licensee
from the saleor provision of credit insuranceshall not be included
in the computationof the maximum chargeauthorizedunder this
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section and shall not be deemeda violation of this act when the
insuranceis written pursuantto the laws of this Commonwealth
governinginsurance.The premiumfor anycredit insurancemaybe
included in the principal amountof the secondarymortgageloan
requestedby the borrower. However, such premiums shall be
disclosedas a separateitem on the face of the principal contract
documentandthe licensee’sindividual borrower ledger records. No
licenseeshall grant any.secondarymortgageloan on the condition,
agreementor understandingthat the borrower contract with any

• specific person or organization for insurance services as agent,
brokeror underwriter.

Section 10. Licensee requirements:records; reports; examinations;
receipts;informationto be furnishedborrower.

(a) A secondarymortgageloanlicenseeshall:
(1) Conspicuouslydisplay its license at each licensed place of

business.
(2) Maintain at its principal place of businessor at a branch

locationwithin the Stateof Pennsylvaniaan original or true copy of
the following instruments,documents,accounts,books and records:

(i) Promissory note, contractual agreement, document or
instrument evidencing eachborrower’s secondarymortgageloan
indebtedness.

(ii) Mortgage, indentureor any other similar instrument or
documentwhich createsa lien on the real propertywhich is taken
as security for asecondarymortgageloan.

(iii) Credit life andaccidentandhealthandpropertyinsurance
policy or a certificate of insurance where such insurance is
obtainedin accordancewith this act.

(iv) Appraisalor search,whereutilized.
(v) Individual ledger card or any other form of record which

shows all installmentpayments made by the borrower and all
otherchargesor credits to the borrower’saccount.

(vi) Individual file in which the borrower’s application for a
loan and any correspondence,including collection letters,memo-
randums,notesor anyother written informationpertainingto the
borrower’saccount,shall be kept.

(vii) A generalledger containingall asset, liability and capital
accounts,or a trial balanceof the sameaccounts,which shall be
maintainedon a 60-daycurrentedbasis. In addition thereto, a
disbursementsregister, checkbookand relatedrecordsas required
by the secretaryshall be maintainedon acurrentworkdaybasis.

(viii) A loan closing statementindicating the date, amount
and recipient of all loan proceeds,signed by the borrowersto
evidence approval of distribution of loan proceeds and to
acknowledgereceiptof acopy of the loanclosingstatement.
(3) Annually, before May 1, file a report with the secretary

which shall set forth such informationas the secretaryshall require
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concerningthe businessconductedas a licenseeduringthe preceding
calendaryear. The report shall be in writing, under oath and on a
form providedby the secretary.

(4) Be subject to an examinationby the secretaryat least once
per calendaryear,at which time the secretaryshall havefree access,
during regular businesshours, to the licensee’splace or placesof
businessin this Commonwealthand to all instruments,documents,
accounts, books and records which pertain to the licensee’s
secondarymortgage loan business. However, the secretarymay
examine the licensee at any time if he has reasonablecause to
believe the licenseeis violating this act. The cost of any such
examinationshallbe borneby thelicensee.

(5) Give to the borrower a copy of the promissory note
evidencing the loan andany secondmortgageinstrumentor other
documentevidencingthe loansignedby theborrower.

(6) Give to the borrower written evidence of credit life and
accidentandhealthand propertyinsurance,if any.

(7) When apaymentis madein cashon accountof asecondary
mortgageloan, give to the borrower at the time such paymentis
actually received, a written receipt which shall show the account
numberor otheridentification mark or symbol, date, amountpaid
and upon requestof the borrowerthe unpaidbalanceof theaccount
prior to andafter thecashpayment.

(8) Upon written requestfrom the borrower, give or forward to
the borrower within ten days from the date of receipt of such
request,a written statementof the borrower’s accountwhich shall
showthe datesandamountsof all installmentpaymentscreditedto
the borrower’s account,the dates,amountsandan explanationof
all other chargesor credits to the accountand the unpaidbalance
thereof. A licenseeshall not be requiredto furnish more than two
suchstatementsin any 12-monthperiod.
(b) The licensee’s accounting records must be constructedand

maintainedin compliancewith generallyacceptedaccountingprinci-
ples andall of the aforementionedinstruments,documents,accounts,
books and recordsshall be kept separateand apart from the records
of any otherbusinessconductedby the licenseeandshall be preserved
and kept available for investigationor examinationby the secretary
for at least two yearsafter a secondarymortgageloan hasbeenpaid
in full. The provisionsof this section shall not apply to any instru-
ment, document,account,book or record which is assigned,sold or
transferredto anothersecondarymortgageloan licenseenor shall the
two-yearrequirementapplyto an instrumentor documentwhich must
be returnedto the borrowerat the time asecondarymortgageloan is
paid in full.
Section 11. Licenseelimitations.

A secondarymortgageloanlicenseeshall not:
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(1) Transactany businesssubject to the provisionsof this act
under any other name except that designated in its license. A
licenseewho changesits nameor placeof businessshall immediately
notify the secretarywho shall issue a certificate to the licensee,
which shall specifythe licensee’snew nameor address.

(2) Charge, contract for, collect or receive charges, fees,
premiums, commissionsor other considerationsin excessof those
authorizedby the provisionsof this act.

(3) Assign, sell or transfera secondarymortgageloan to any
personexcept a licenseeor a personexcepted from the licensing
provisionsof this act in accordancewith section3 hereof without
written permissionof the secretary.

(4) Advertise,causeto be advertisedor otherwisesolicit whether
orally, in writing, by telecast,by broadcastor in anyothermanner:

(i) That it is licensed by, or that its businessis under the
supervision of, the Commonwealth of Pennsylvania or the
Departmentof Banking exceptthat a licenseemayadvertisethat
it is “licensed pursuantto the SecondaryMortgageLoan Act,”
provided, however, that for the purposeof raising capital, no
suchadvertisementshall be permittedif it is to beusedin connec-
tion with a public solicitation for such funds exceptas otherwise
required by the act of December 5, 1972 (P.L.1280, No.284),
known as the “PennsylvaniaSecuritiesAct of 1972,” or regula-
tions promulgatedunder said acts, to be disclosedin any pros-
pectus.

(ii) Any statementor representationwhichis false, misleading
or deceptive.
(5) Conductany businessother than any businessregulatedby

the secretaryin any place of businesslicensedpursuantto this act
without the prior written approvalof the secretary.

Section 12. Prepayment.
(a) A licenseeshall permit a borrower to paypartially or wholly

any contractor any installment on a contract, without penalty, prior
to the duedate.

(b) When a secondarymortgageloan is paid in full the licensee
shall:

(1) Cancelany insuranceprovided by the licenseein connection
with the loan and refund to the borrower, in accordancewith
regulationspromulgatedby thePennsylvaniaInsuranceDepartment,
any unearnedportion of the premiumfor such insurance.

(2) Stampor write on the faceof theloan agreementor promis-
sory note evidencing the borrower’s secondary mortgage loan
indebtedness“Paid in Full” or “Cancelled”, the date paid and,
within 30 days, return the loan agreementor promissorynoteto the
borrower.

(3) Releaseany lien on real property and cancel the same of
record and, at the time the loan agreementor promissory note
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evidencing the borrower’s secondarymortgageloan indebtednessis
returned, deliver to the borrowersuch good and sufficient assign-
ments, releasesor any other certificate, instrumentor documentas
may be necessaryto vest the borrowerwith completeevidenceof
title, insofar as the applicable secondary mortgage loan is
concerned,to the realproperty.

Section 13. Loan agreementor promissorynote.
Any loan agreementor promissory note evidencing a secondary

mortgageloan shallbe identified by the useof the words “Secondary
MortgageLoan” printedat the top of the loan agreementor promis-
sory noteand the statement“This agreementis subject to the provi-
sions of the SecondaryMortgageLoanAct.” Any loan agreementor
promissorynote evidencinga secondarymortgageloan shall provide
for the paymentof the total amountof the loanin substantiallyequal
paymentperiods, and installmentpaymentamounts, exceptthat the
first installmentpaymentmay be due up to one month and 29 days
from the date of the loan. When appropriate for the purposeof
facilitating paymentin accordancewith the borrower’s intermittent
income,a loan agreementor promissorynote may providean install-
ment schedulewhich reducesor omits paymentsover any period or
periodsof time duringwhich period or periodsthe borrower’s income
is reducedor suspended,exceptthatno installmentshallbemorethan
one andone-halftimesas muchas regularinstallmentpayments.
Section 14. Prohibitedclauses.

No writing of any kind executedin connectionwith a secondary
mortgageloanshall contain:

(1) An agreementwhereby the borrower waives any rights
accruingto him underthe provisionsof this act.

(2) An irrevocablewageassignmentof or order for the payment
of any salary, wages, commissionsor any other compensationfor
services,or anypart thereof,earnedor to be earned.

(3) An agreementto pay any amount other than the unpaid
balanceof the loan agreementor promissory note or any other
chargeauthorizedby this act.

Section 15. Open-endloans.
(a) A licenseemaymakeopen-endloansandmaycontractfor and

receivethereoninterestandchargesset forth in section9.
(b) A licenseeshall not compoundinterestby addingany unpaid

interest authorizedby this section to the unpaidprincipal balanceof
the borrower’s account: Provided,however,That the unpaidprincipal
balancemayincludetheadditionalchargesauthorizedby section9.

(c) Interest authorized by this section shall be deemed not to
exceedthe maximuminterest permittedby this act if such interest is
computedin eachbilling cycleby anyof thefollowing methods:

(1) by converting the monthly rate to a daily rate and multi-
plying suchdaily rate by the applicableportionof the daily unpaid
principal balanceof the account,in which casethe daily rate shall
be 1/30 of themonthly rate;
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(2) by multiplying the monthly rateby the applicableportion of
the averagemonthly unpaidprincipal balanceof the accountin the
billing cycle, in which case the average daily unpaid principal
balanceis the sum of the amountunpaideachday during the cycle
divided by the numberof daysin the cycle; or

(3) by converting the monthly rate to a daily rate and multi-
plying suchdaily rate by the averagedaily unpaidprincipal balance
of the accountin the billing cycle, in which casethe daily rateshall
be 1/30of the monthlyrate.
(d) For all of the abovemethodsof computation,the billing cycle

shall bemonthly andthe unpaidprincipal balanceon anydayshall be
determinedby addingto any balanceunpaid as of the beginning of
that day all advancesand other permissibleamountschargedto the
borrower and deducting all payments and other credits made or
receivedthatday.

(e) The borrower may at any time pay all or any part of the
unpaid balancein his accountwithout prepaymentpenalty; or, if the
accountis not in default, the borrowermaypaythe unpaidprincipal
balancein monthly installments.Minimum monthly paymentrequire-
ments shall be determinedby the licensee and set forth in the
secondarymortgageopen-endloanagreement.

(f) A licenseemay contract for and receive the fees, costs and
expensespermitted by this act on other secondarymortgage loans,
subject to all the conditions and restrictions set forth, with the
following variations:

(1) If credit life or disability insuranceis provided and if the
insureddiesor becomesdisabledwhenthereis an outstandingopen-
end loan indebtedness,the insuranceshall be sufficient to pay the
total balanceof the loan dueon the dateof the borrower’sdeathin
the caseof credit life insurance,or all minimum paymentswhich
becomedue on the loan during the coveredperiod of disability in
the case of credit disability insurance.The additional charge for
credit life insuranceor credit disability insuranceshall be calculated
in eachbilling cycle by applying the current monthly premiumrate
for suchinsurance,as suchratemaybe determinedby the Insurance
Commissioner,to the unpaid balancesin the borrower’s account,
usingany of the methodsspecifiedin subsection(c) for thecalcula-
tion of loancharges.

(2) No credit life or disability insurancewritten in connection
with asecondarymortgageopen-endloan shall be cancelledby the
licenseebecauseof delinquencyof the borrower in the making of
the requiredminimum paymentson the loan unlessone or moreof
suchpaymentsis pastduefor aperiod of 90 days or more; andthe
licenseeshall advanceto the insurer the amountsrequiredto keep
the insurancein force during such period, which amountsmaybe
debitedto theborrower’saccount.
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(3) The amount, terms and conditionsof any insuranceagainst
loss or damageto property must be reasonablein relation to char-
acter andvalue of the property insured and the maximum antici-
patedamountof credit to be extended.
(g) Notwithstanding any other provisions in this act to the

contrary, alicenseemayretain any securityinterest in real or personal
property until the open-endaccount is terminated,provided that if
thereis no outstandingbalancein theaccountandthereis no commit-
ment by the licenseeto make advances,the licenseeshall within ten
days following written demand by the borrower deliver to the
borrower a releaseof the mortgageor a requestfor reconveyanceof
the deedof trust on anyrealpropertytakenas securityfor aloan and
a releaseof any security interest in personalproperty. The licensee
shall include on all billing statementsprovided in connectionwith an
open-endcredit loan a statementthat the licenseeretains a security
interestin the borrower’s real propertywheneversuch securityinterest
hasnot beenreleased.

(h) Paragraphs(7) and (8) of subsection (a) of section10,
sections12 and 13 shallnot apply to open-endloans.
Section 16. Authority of Secretaryof Banking.

The secretaryshall haveauthority to:
(1) Issue rules and regulations governing the capitalization,

public funding and the recordsto be maintainedby licensees,and
such generalrules and regulationsand ordersas may be necessary
for insuring the safety and soundnessof the business,the proper
conductof the businessandfor the enforcementof this act.

(2) Examineany instrument, document,account,book, record
or file for a licensee or any other person, or make such other
investigationsas he shall deem necessaryto administer the provi-
sionsof this act.

(3) Conductadministrativehearingson anymatterpertainingto
this act, issue subpoenasto compel the attendanceof witnessesand
the production of instruments, documents,accounts,books and
recordsat any suchhearing,whichmay be retainedby the secretary
until the completion of all proceedingsin connection with which
they were produced,and administeroathsand affirmations to any
personwhose testimonyis required. In the event a person fails to
comply with a subpoenaissuedby the secretaryor to testify on any
matter concerningwhich he maybe lawfully interrogated,on appli-
cation by the secretary,the CommonwealthCourt may issue an
order requiring the attendanceof such person, the production of
instruments,documents,accounts,booksor recordsor thegiving of
testimony.

Section17. Involuntary liquidation.
The procedurefor taking possessionof thebusinessand propertyof

a licenseeshall be in accordancewith the provisionsof the actof May
15, 1933 (P.L.565, No.111), known as the “Departmentof Banking
Code,” as applicable.
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Section 18. Surrenderof license.
Upon satisfyingthe secretarythat all creditors havebeen paid or

thatother arrangementssatisfactoryto the creditorsand the secretary
havebeenmade, a licenseemaysurrenderits licenseto the secretary
by delivering its license to the secretarywith written notice that the
license is being voluntarily surrenderedbut such an action by a
licenseeshallnot affect the licensee’scivil or criminal liability for acts
committedprior to thedateon which the licensewas surrendered.
Section 19. Suspension;revocationor refusal.

(a) The secretarymay suspend, revoke or refuse to renew any
licenseissuedpursuantto this act after giving 30 days written notice
forwardedto thelicensee’sprincipalplace of business,by registeredor
certified mail, return receipt, statingthe contemplatedaction and the
reasontherefor, if he shall find, after thelicenseehashadan opportu-
nity to beheard,that the licenseehas:

(1) Made anymaterialmisstatementin his application.
(2) Failed to comply with or violatedanyprovisionof this actor

any rule, regulationor orderpromulgatedby the secretarypursuant
thereto.
The hearingand notice provisionsof this sectionshall not apply if

the licensee’scorporatecharteris voidedin accordancewith the provi-
sions of any law of this or any other state, in which event the
secretarymaysuspendor revokethe licenseforthwith.

(b) The secretarymay subsequentlyreinstatea license which has
beensuspendedor revokedor renewa licensewhichhe hadpreviously
refusedto renewif the condition which warrantedthe original action
hasbeencorrected,and hehasreasonto believethat suchconditionis
not likely to occur again and that the licensee is worthy of such
reinstatements.
Section20. Scopeof act.

The provisionsof this act shall apply to any secondarymortgage
loan(exceptloans securedby realproperty madepursuantto alicense
issuedunderanyotherlaw of this Commonwealth)which is:

(1) negotiated, offered, or otherwise transacted within this
Commonwealth,in wholeor in part, whetherby the ultimate lender
or anyotherperson;

(2) madeor executedwithin this Commonwealth;or
(3) notwithstandingthe placeof execution,which aresecuredby

real propertylocatedin thisCommonwealth.
Section21. Foreclosure,default, confessionof judgment.

With regard to foreclosure, default, right to cure a default and
confessionof judgment,nothingcontainedin this act shall be deemed
to supersedesection403, 404 or 407 of the act of January30, 1974
(P.L.l3, No.6), referredto as the Loan Interestand ProtectionLaw,
which shallapply to all loansmadepursuantto this act.
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Section22. Penalties.
(a) Any personwho is not licensedby the secretaryor exempted

from the licensing requirementsin accordancewith the provisionsof
this act and who shall engagein the businessof negotiatingor making
secondarymortgageloans and charge,collect, contractfor or receive
interest, fees, premiums,chargesor other considerationswhich aggre-
gate in excessof the interest that the lender would otherwise be
permitted by law to charge if not licensed under this act on the
amount actually loaned or advanced, or on the unpaid principal
balanceswhen the contractis payableby statedinstallments,shall be
guilty of a misdemeanor,and upon conviction thereof, shall be
sentencedto pay a fine of not less than $500 or more than$5,000,
and/or undergoimprisonmentnot less thansix monthsnor morethan
three years, in the discretion of the court. This subsectionshall not
apply to real property securedloansmadeby a licenseeunderthe act
of April 8, 1937 (P.L.262,No.66), knownas the “ConsumerDiscount
CompanyAct.”

(b) Except as the result of unintentional error, a corporation
licensed under the provisions of this act or any director, officer,
employeeor agentwho shall violate anyprovision of this act or shall
direct or consentto such violations, shall be subject to a fine of
$2,000 for the first offense, and for each subsequentoffense a like
fine and/or suspensionof license.A licenseeshallhaveno liability for
unintentional error if within 15 days after discovering an error the
licenseenotifies the personconcernedof the error and makesadjust-
mentsin the accountas necessaryto assurethat the personwill not be
requiredto pay any interest, fees, premiums,chargesor otherconsid-
erationswhich aggregatein excessof the chargespermittedunderthis
act.

(c) If a contract is made in good faith in conformity with an
interpretationof this act by the appellatecourtsof the Commonwealth
or in compliancewith a rule or regulation officially promulgatedby
the secretaryno provision of this section imposingany penalty shall
apply, notwithstandingthat after such contractis made,such inter-
pretation, rule or regulationis amended,rescinded,or determinedby
judicial or otherauthorityto be invalid for anyreason.

(d) The lien grantedor provided in connectionwith a secondary
mortgageloanshall not be deemedto constitutea saleof the property
with regard to any prior existing lien, for the purposeof permitting
foreclosureof or executionon suchprior lien.
Section 23. Preservationof existing powers.

Nothing in this act shall be construedas restricting the powers
otherwiseconferred by law upon financial institutions, such as State
andnational banks, State and Federalsavingsand loan associations,
savings banks and insurancecompanies,to engagein the secondary
mortgagebusinessas definedin section2, and no suchfinancial insti-
tution, in exercisingany power otherwiseso conferredupon it, shall
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be subject to any provision of this act. A State-charteredor national
bank, bank and trust company,savings bank or savings and loan
associationlocatedin this Stateshall haveall the powersof alicensee
under this act but shall not be subject to the license requirementor
anyotherprovisionof this act relatingto therequirementsimposedon
licensees.
Section24. Exclusionsfrom act.

No provisionsof this actshall apply to Federally-charteredor State-
charteredcredit unions.
Section25. Interpretationof act.

The provisionsof this actareseverable,andif anyof its provisions
shall be held unconstitutional,the decision of the court shall not
affect or impair any of the remaining provisions of this act. It is
herebydeclaredto be the legislative intent that this act would have
beenadoptedhad suchunconstitutionalprovisionsnot beenincluded.
Section headingsshall not be taken to governor limit the scopeof
sectionsof this act. The singular shall include the plural, and the
masculineshall includethe feminine or neuter.
Section26. Preservationof existing contracts.

Nothing containedin this act shall be construedto impair or affect
an obligation of a borrower for a secondarymortgageloan executed
prior to the effectivedateof this act.
Section27. Effective date.

Thisact shall takeeffect in 90 days.

APPROVED—The12thday of December,A. D. 1980.

DICK THORNBURGH


