38 Act 1982-23 LAWS OF PENNSYLVANIA
No. 1982-23

AN ACT
SB 1095

Amending the act of April 14, 1972 (P.L.233, No.64), entitled *‘An act relating
to the manufacture, sale and possession of controlled substances, other drugs,
devices and cosmetics; conferring powers on the courts and the secretary and
Department of Health, and a newly created Pennsylvania Drug, Device and
Cosmetic Board; establishing schedules of controlled substances; providing
penalties; requiring registration of persons engaged in the drug trade and for
the revocation or suspension of certain licenses and registrations; and repealing
an act,” providing penalties for delivery of noncontrolled substances.

The General Assembly of the Commonwealth of Pennsylvania hereby
enacts as follows:

Section 1. Subsection (a) of section 13, act of April 14, 1972
(P.L.233, No.64), known as ‘““The Controlled Substance, Drug, Device
and Cosmetic Act,’’ is amended by adding a clause and a subsection is
added to read:

Section 13. Prohibited Acts; Penalties.—(a) The following acts
and the causing thereof within the Commonwealth are hereby prohib-
1te:l.‘ .

(35) () Except as otherwise provided by law, no person shall manu-
Jacture, process, package, distribute or sell a noncontrolled substance
that has a stimulant or depressant effect on humans, other than a pre-
scription drug, which, or the label or container of which, substantially
resembles a specific controlled substance, In determining whether there
has been a violation of this subclause, the following factors shall be con-
sidered:

(A) Whether the noncontrolled substance in its overall finished
dosage appearance is substantially similar in size, shape, color and mark-
ings or lack thereof to a specific controlled substance.

(B) Whether the noncontrolled substance in its finished dosage form
is packaged in a container which, or the labeling of which, bears mark-
ings or printed material substantially similar to that accompanying or
containing a specific controlled substarice.

(i) Except as otherwise provided by law, no person shall knowingly
distribute or sell*a noncontrolled substance upon the express or implied
representation that the substance is a controlled substance. In determin-
ing whether there has been a violation of this subclause, the following
Jactors shall be considered:

(A) Whether the noncontrolled substance in its overall finished
dosage appearance is substantially similar in size, shape, color and mark-
ings or lack thereof to a specific controlled substance.
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(B) Whether the noncontrolled substance in its finished dosage form
is packaged in a container which, or the labeling of which, bears mark-
ings or printed material substantially similar to that accompanying or
containing a specific controlled substance.

(C) Whether the noncontrolled substance is packaged in a manner
ordinarily used for the illegal delivery of a controlled substance.

(D) Whether the consideration tendered in exchange for the noncon-
trolled substance substantially exceeds the reasonable value of the sub-
stance, considering the actual chemical composition of the substance
and, where applicable, the price at which over-the-counter substances of
like chemical composition sell.

(E) Whether the consideration tendered in exchange for the noncon-
trolled substance approximates or exceeds the price at which the sub-
stance would sell upon illegal delivery were it actually the specific con-
trolled substance it physically resembles.

(iii) Except as otherwise provided by law, no person shall knowingly
distribute or sell a noncontrolled substance upon the express representa-
tion that the recipient, in turn, will be able to distribute or sell the sub-
stance as a controlled substance.

(iv) In any criminal prosecution brought under this clause, it shall
not be a defense that the defendant believed the noncontrelled substance
actually to be a controlled substance.

(v) The provisions of this clause shall not be applicable to:

(A) Law enforcement officers acting in the course and legitimate
scope of their employment.

(B) Persons who manufacture, process, package, distribute or sell
noncontrolled substances to licensed medical practitioners for use as
placebos in the course of professional practice or research or for use in
FDA approved investigational new drug trials.

(C) Licensed medical practitioners, pharmacists and other persons
authorized to dispense or administer controlled substances and acting-in
the legitimate performance of their professional license pursuant to sub-
clause (v)(B).

(D) A noncontrolled substance that was initially introduced into
commerce prior to the initial introduction into commerce of the con-
trolled substance which it is alleged to imitate.

* %k K

() Any person who violates any provisions of subclause (i) or (ii) or
(iii) of clause (35) of subsection (a) is guilty of a felony, and upon convic-
tion thereof shall be sentenced to imprisonment not exceeding five years,
or to pay a fine not exceeding ten thousand dollars ($10,000), or both.

Section 2. This act shall take effect in 60 days.

APPROVED—The 16th day of February, A. D. 1982.
DICK THORNBURGH



