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sale, and pay trebbe the value thereof ; one moiety to the support of 1705,
government, ard the other modety or half to him that shall discover

and prosecuts the same.

Phssed. in 3705 ~Kecorded A. vol. I page 196

et Gt

CHAPTER CXLIX.

Ar ACT Jor county senls, and against cduntwf«&ing s andt
: i wal.s'. P . '

[ BE it enacted, 'I’hzttt'he‘n' shaffbe o éoaﬁﬁ'y's‘eatin every coun~
of this province, for the ise of each county ; and if any person,

within the szld pro

hand or seal of another, with intent to defraud, such person shall

suffer three months imprisonment,

at hard labour, and be fined tre-

ble the value he or she shall have defrauded, or attempted to have
defrauded, thereby, to the use of the party wronged ; and whosoever
shall counterfeit the privy or broad seal of the said province, being
convicted thereof, shall suffer sevenyears imprisonment as aforesaid,
and be fined, at the discretion of the court where such party shall
be convicted, in any sum not exceeding one hundred pounds, to the-

support of government.

Passed in 1705.—Recorded A. vok L page 197, ("c )

Cc) A law of a similar title wis
passed in 1700, and resorded in-book
A. vol. 1, page 11, which wus repealed
by the king and council on the 7th day
of February, 1705, '

The first act passed under the exist-
ing coustitution, entitled ¢ An det to
declare and establish the seals of this-
commonwenlth,” constituted the seal,
known by the name of the state seal,
Iately in the custody of the supreme
executive council, the state seal, to be
affixed to all patents, &c. and also the
lesser seal lately in custody, ag afore-
said ; and declared them to be the great
and less seals of the commonwealth,
This act was passed Januavy 8th, 1791,
(chap. 1510.) The device of tle broad
seal of the province consisted of the ar-
norial bearings of the family of the late
proprietors But there had been no de-
seription on record of the great seal of
the commonwealth.

Therefore, by an act passed March
Znd, 1809, entitletl “ An act td perpe-

tunte the preat seal of this common.

wealth ;” reeiting that it was necessary

to renew the same; and that as there-

was no description on record theveof’;
and as it was proper that it should be
particularly deseribed and establishied,
that it may hereafter be more fully
known and recognized—The secretury
of the commonwealth was authorized
and directed to record 2 description
thereof in his office, that the same mny
be made perpetnal,

In pursuance of the foregoing act,
the secretary of the commonwealth, on
the 1st of July, 1809, described and re-
;-‘ordcd the seal of the state inhis of
ice.

Sce the note to theact against de«
facers of chorters, ante, chap. 16, page

3

Sty fonrnre

CHAPTER CL.
An ACT for defalcation,

BE it enacted, That if two or more, dealing together, be in~ rersons med

Penal
comterfat-
13 P . v e e inghm‘lg's
vince, shall be convicted of counterfeiting the *¢*
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slebted to each ather upon bonds, bills, bargains, promises, accounts, ppon oy
ar the like, and one of them commence an action in any court of this
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1795, province, if the defendant cannot gainsay the deed, bargain or as«
L=~ sumption, upen which he is sued, it shall be lawful for such defen-
i the mhole dant to plead payment of all or part of the debt or sum demanded,
give theirac- and give anybond, bill, receipt, account, or bargain, in evidence ; and
apiutthe if it shall appear that the defendant hath fully paid or satisfied the
evidence.  debt or sum demanded, the jury shall find for the defendant, and
judgment shall be entered, that the plaintiff shall take nothing by
his writ, and shall pay the costs. And if it shall appear that any
part of the sum demanded be paid, then so much as is found to be
paid shall be defalked, and the plaintiff shall have judgment for the
Procecdings residue only, with costs of suit. But if it appear to the jury, that
ousuch 3% the plaintiffis overpaid, then they shall give in their verdict for the
" defendant, and withal certify to the court how much they find the
plaintiff to be indebted or in arrear to the defendant, more than will
answer the debt or sum demanded, and the sum or sums so certified
shall be recorded with the verdict, and shall be.deemed as a debt of
record; and if the plaintiff refuse to pay the same, the defendant,
for recovery thercof, shall have a scire facias against the plaintiff
in the said action, and have execution for the same, with the costs

of that action. :

L. Provided always, That in all cases where a tender shall be
made, and full payment offered by discount, or otherwise, in such
specie as the party by contract or agreement oughtto do, and the
party to whom such tender shall be made doth refuse the same, and
yet afterward will sue for the debt or goods so tendered, the plaintiff
shall not recover any cost in such suit.

agreporcor | VLo Provided also,That in all cases where the plaintiff and defen-
jferees o dant, having accounts to produce one against another, shall, by them-
smeeffert selves, or attornies or agents, consent to a rule of court for referring
*"'the adjustment thereof to certain persons, mutually chosen by them
in open court, the award or report of such referees being made ac-
cording to the submission of the parties, and approved of by the
court, and entcred upon the record or roll, shall have the same ef-
fect, and shall be decmed and taken to be as available in law, as a
wverdict given by twelve men; and the party, to whom any sum or
. sums of money arc thercby awarded to be paid, shail have Judg-
ment, or a scire facias, for the recovery thereof, as the case may re-
quire, and as is hercin before directed concerning sums found and
settled by jury, any law or usage to the contrary of this act, in any

wise notwithstanding. (d)

Pussed in 170%—Recorded A. vol. L. page 197, ("c_)—See note in page 5L,

(d) There are o species of
awards: First, those mude by mutual
congent, in pursuanee of arbitration
bonds, entered into out of court ; second-
2y, those which are made in a cause de-
pending in a court of law or equity,
upon the consent of the parties to vefer
the wmatter in variance (which are
aw:}rds at common law ;) thirdly, those
which are mude undera rule of court
by virtue o the statute of 9 and 10 W.
XL chup, 15;and, fourthly, awards by
dhe act of agsembly in the test, 1 .Dal-

las, paga 314. Perhaps to this enume-
rution might be added the report of an-
ditors, appointed by virtue of the act
of the 3dof April, 1781, post. chap. 924.
From this source of judicial refiren-
ces a variety of decisions have flowed,
which are susceptible of the fullowing
classification : 1st. Cases respecting the
appointment of referecs, notifying an
heaving the porties. 1 Dallus, pages 81,
161, 251. Cases respecting clerical er-
rors in making out the rule of reference.
1 Dallas, 208, 379, Gasca respecting
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the time allowed for striking off the
rule of reference, or for moving to set
aside the award. 1 Dallas, 312, 347,
349, 430. Cases in which an award
will be set aside. 1 Dallas, 83,129, 145,
187, 293, 313, 355, 486. Cases in
which an award will not be get aside.
1 Dallas, 81, 119, 145, 161, 173, 188,
364, 420.

In the case of Respublica v. Mitchell
(in the Supreme Court, January term,
1789,) interest 'was added by the court
to the sum awarded against the state,
although the referees had not expressly
given 1t in their report. 2 Dallas, 101.
( Note to former edition. )

For other cases on awards since re-
ported, see 2 Dallas, 157 ; 4 Dallas, 71,
120, 222, 282, 271, 284, 298, 3U0, (note
1) The law on this subject, with a re-
ference to manuscript cases, will be ar-
ranged under the laws relating to arbi-
zrations. See 1 Binney, 43, 59, 109, 458,

61. ’ :

("e_) By the 10th section of the act of
14th February, 1729-30, (post. chap.
315,) for the relief of insolvent debtors,
where there are mutual debts, between
the debtor, or debtors, and his, her, or
their creditors ; or if either party sue or
be sued, asexecutor or administrator,
where there are mutual debts between
the testator or intestate, and either par-
ty, one debt may be set against the
other, and such matter may be given in
evidence on the general issue, or plead-
ed in bar, as the nature ofthe case
shall require; 8o as, at the time of the
pleading the general issue, where any
such debt of the plaintifl, his testator,
or intestate, is inrended to be set off in
evidence, notice shall be given of the

articular sum or debt so intended to

e insisted on, and upon what account
it became due ; or otherwise such mat.
ter shall not be allowed in evidence
upon such general issue.

This section, together with the act
in the text received a full consideration,
both in the argument of counsel, and
the judgment of the court, in the case
of Primer v. Aubn, 1 Dallas, 452. And
it was held, that the assignee of a bond,
which had been entered into by anin-
solvent debtor before his discharge, is
entitled to a defalcation of the amount
in an action brought against him by the
ebligor, (the insolvent debtor) to reco-
ver 5 debt contracted by such assignee
with the insolvent debtor, subsequent to
hiz discharge. The act in the text says,
that if two or more dealing together, be
indebted to each other wpon bonds, &ec.
‘when an action is commenced, the de-
fandant mag plead payment, and give
his_bond, &ec. in evidence against the
plaintiff’s demand. No doubt could be

reasonably entertained but that the
obligee could have defalked the bond in
question, and having legally assigned
all his vight and iuterest, why should
not the ussignee be entitled to the same

advantage, since the act for the assign.’

ment of bonds, (post. chap. 207,) has
placed him on the same footing 1

And the last section of the act in the
text, provides, that where a plaintiff
and defendant have accounts to produce
one against- another, they may refer
them; and the report of the referees
shall have the effect of a verdict; now,
although the words are confined to the
case of accounts, yet the construction of
the act has liberally extended the right
and benefit of such a reference, to every
other cause of action,

But a creditor of an insolvent debtor,
is not entitled t a set-off, in an action
brought by an insolvent debtor’s facter,
for goods sold by the factorto the cre-
ditor; as, where L. an insolvent debtor,
after his insolvency, deposited with the
plaintiff, an atlas to be sold, and the de-
fendant purchased it at plaintift's store.
The defendant who was one of L’s cre-~
ditors, discovering that the atlas had
belonged to L., refused to pay for it to
the plaintiff, insisting that he had a
right to aset off the debt againstthe
price. But the court held, that the
plaintiff, the factor, had a right to recos
ver. JBoinod v. Pelosi. 2 Dallas, 43.

Unliquidated damages in covenant,
sounding in for¢, cannot be defatked,
under the plea of payment, in a suit on_
a bond.

The evidence offered, was, that the
bond was given for the payment of the
consideration money of a tract of land
and mill, which plaintiffs bad sold to
defendants, reserving in the deed a
right to swell and raise the watsr, 8o as
not to injure the mill; but that the
plaintiffs had raised the water, 8o as to
injure the mill. :

By the Gourt. The question is, whe-
ther, under the liberality of the prac-
tice of our Courts of Justice, such evi-
dence is admissible ? To decide in the
affirmative, the case must either be em-
braced by the general provision of the
act for defalcation, or by the 39th rule
of the Supreme Court. Now;, although
our act of assembly extends further
than the British Statutes of set-off, we
do not think it comprehends & defulca-
tion of the nature contended for: and,
though the 39th rule of the court, as-
certains what eviclcm(:g is ad}ﬂissib}{e on
the plea of payment, (“want of considera~
tx'on,Ptﬁat tleam was obtained by fraudy
or by a auggestion of a falschood, or aup-
pression of the trutl, ) it contains nothing

descriptive of the present circumetan,

17052
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‘ces, where gHere wes 2 good consi-
deration for the bond, though the de-
fendants have been injured by the sub-
sequent conduct of the plaintiffs.

If, however, the defendunts would
otherwise be without a remedy, we
should be solicitous, by any rationad
construetion of the law, to admit the
evidence ; but it is clear, that they may
Bave an adequate redress fur the wrong
which tlicy have suffered, in a form of
action sauited to their case. Kachlinet
al. v. Mulhallon et al. 2 Dallas, 237,

And in Sweitzer v. Garber, ut Nisi
Prius in Qumberland. Where the ven-
dor bad interrupted the vendee in the
enjoyment of the land sold; vendee
wwas not allowed to give the matter in
evidence, in an action brought by vea-
dor, to recover the purchase money.
Fbid, 239 in note.

But in a suit by executors against ex-
ecutors, wlere due notice has been
given; a demand, in congequence of
the plaintifis, as executors, selling
lands held in partnership between the
two testators, by agreement, may be
given in evidence by way of set-off';
otherwise where such notice has not
heen given, nor the matter pleaded,

Thus in the case of John Boyd's Ex-
ecutors V. William Thompson’s Executors,
Westmoreland, May 1797, In an action
on the case for £.300 for money had and
received for the nse of Sohn Bryd, and o
2Znd count for othet £.300 onan insimul
computassent by the parties in their ca.
pacity of exceutors ; on the pleas of non
asqumpisit and payment,  the  defen.
dants offered in evidence an agreement
between the testatois Boyd and Thonp-
fon, that four certain tracts of land were
held by them in partuership; and fur.
ther offered to prove, that plaintiff, af-
ter her testator’s death, bad sold two of
the tracts, as surviving executor, and
received the consideration money, of
which one motety belonged to Thomp-
con’s estate, and that pluintiff was cou-
sequently accountuble for said moiety
to defendants,

This evidence was objected to, he.
cauge v notice had beeun given of 2 sct-
off, and for that unliguidated damages
counld not be set.oft.

The Court, however, thought it
might well have been givenin evidence,
if it had been pleaded, or proper nntice
given, The dcbt claimed, and coun.
terdemand, respect the representative
character of the parties, Our defiless
tion act has often been said to be more
comprehensive than the British Statutes
of 2°Geo. 2.c. 22, and 8 Geo. 2 ¢. 24,
though it never could lhave intended
that all kinds of damages under co-
veasnts should be set-off, and it has

been ruled xccordingly in Kachfin v,
Dulhellan,

In Englund, where a debt intended to
be set-ofl, accrues by reasonof a penal-
ty in a specialty, it shall be pleaded in
bar, and the sum truly due must be
shewn in such plea by the stutute. Une
liguwdated, uncertain dumages thete
cannot be pleaded by way of set-offy
accarding to Cowp. $7.--But sums im
the nature of stipulgted damages, for
breach of any sgrecment, may be 8o
pleaded. The demand insisted on, in
this case, not having been pleaded, or
notice given of the set-oll, the courtis
bound by the positive words of the 10th
section of the act of 14th February,
1729-30, and cannot admit the set-off’
in evidence. MSS. Nisi Prius Reporis.

Notioe of & get-off should be eertain
and particular; sad if the set-off’ is to
be juoved by the acknowledgment of
the party, it should be 8o expressed in
the notice. Beatty v. Swith, Cireuit
Conrs. Franklin, Sefitember, 1604, MSS.
Reports.

And where it is barred by the act of
limitations, it cannot be rcceived in evis
dence on a mere notice of set-off. But:
if it be pleaded in bar, the defendunt is
not bonund to give written notice of the
set-off; and plaintiff should reply the
act of limitations, if the set-off demand
was barred thereby.

Thus, in debt, the plea was payment,
with leave to give the special matters,
in evidence, with natica(t/‘x set-off; replis
cation, non solvit and issue.

The defendant offered to shew inevis
dence, that his son,during his minority,
had performed certwin  services for
pluintifly for ten monthay snd claimed a
seasonnble compensation thercfor,

The plaintifl; denying that any allow-
ance for such services, was cver in the
contemplation of the parties, contended,
that supposing it to be a real debt, it
wag batred by the act of limitations,
and eould not now be set-off: and cited
Buller, N. B. 176.  The services al-
leged to have heen rendered, were in
1784, and the bond on which the suit
wug hrought was dated 26th Deeember,
1785, subsequent to the transaction, and.
Lad been previously renewed. That i
the defendant meant to avail himself of
the leave (o give the special matter in
evidence at the triul of the cause; he
ought, under the 37th rule of the prac-
tice of the Court, to have given notice
in writing, at least fen days before,
of the specisl fact or matter on which
he intended to rely by way of defences
and on the foot of mutual dealings, he
ought under the 38th rule, to have
given the like written natice, and at
the same time furnished the paiatif
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with & copy of his sceount, And not
having complied with these requisites,
he was precluded from giving the in-
tended evidence.

By the Gourt. ¥f the defendant had
pleaded the set-off specially, he would
huve heen under no necessity to have
given any other -written notice. It
would then have been incumbent on the
plaintiff’ to have replied the act of limi-
tationa. Here the set-off’ is not plead-
ed, and under the case cited, the evi-
dence may be well objected to, on the
mere notice of set-off. 1t was aocerding-
Iy overquled, acks v. Moore, Lances-
ter, May 1794, before M<Kean, Co F.
and Yeares, 5F. at Nisi Prive. MSS. Re-
ports,

William Robivson, assignee of Alexan-
der Aranstrong v. Benjamin Beall & Hen-
ry Russell.

Circuit Court, Fayette county, October
1801, before Yeates & Smith, Justices,

This was a casestated for the opinjon
of the Court.

On the 20th of July, 1800, the present
suit ‘was commenced on 2 bond given
by the defendants to Armatrong, dated
May 6th, 1799, and duly assigned to the
plamtiff, June 30th, 1800. )

The plea was peyment with notiee of
a set-off ; and defendants claimed a
defulcation of a joint bill by William
Cameron, (since deceased,) and Alexan-
der Armaiveng sforessid, to Andrc:w Baine,
for the payment of £, 36. 5. 6. on the
9th Oct’r, 1799, and duly assigned to
Ecnjam in Beall, on the 28th Fel’y,1800.
Cameron, the co-vhligor, died before
the times of cither of the assignments.

The question was, whether the bill
in the hands of Beall, the defcnd:mt,_
ought not to be allowed as a sct-oft
against the bond, in the hands of Kobin-
son, the plaintifi?

It was objected, that the bill intended
10 be defalked, was joint, andbetween
other parties—that the demands must
he mutual, and such as are due in the
same vight, Buller, 175, No sett-offis
allowed wheve the demand is in awter
droit. 1 Vez. 208. There are exceptions
in the case of surviving partners-—A
debt due to a defendant, 8s a surviving
parmer, may be set-off’ against a de-
mand on him in his own right, becaure
the defendant might have declared
against the plaintiff for this demand, and
dlso for any sum due to him geparately,
if any such had been due.

It wesanswered, that the plaintiff by
the assignment, took the bond subject
to all the equity and defalcation, which
it carried in the hands of the obligee.
Cameron died before his bill was assign-
ed in February, 1809, und the remedy

by Beall, the assignee, was transferred 1505,
solely as against drmstrong ; the JOint e

rature of the bilk was destroyed by Ca-
meron’s death ; and Beall possessing
this demand aguinst Armetrong antece-
dent to the assignment of the bond by
the latter to the plaintifl; must be enti.
tled to a defulcation. Armstrong’s as-
signment would not put Besd/ in a worse
situation than he was before.

By the Court, 'There can be nodoubt,
but, circumstanced as this case is, the
Lill is 2 good set-off agaimst the bond.
MSS. Reports.

And, in the cese of Hmphries w.
Bligh?’s aseignees, in the Circuit Court
of the United States, for the Penngylvania
district, it was held, that a commission
of bankruptcy is legal notice to affect &
subsequent assignee cf a promissory
note with the statute right of set-ofll
4 Dullas, 370.

In Cramond & others, executors of
Cay, eurviving partner of «low v, the
Buré of the United States, which was a
scire faciue obtained in Sept’r, 1801,
against the defendants, as gurnishees in
a foreign attachment aguinst Sames
Brown. The cuse was, that onthe 19th
of August, 1793, Clow & Cay, partnera
in trade, indorsed a note drawn by .
Darrach, bewring that date for the sum
of & 852, which was discounted by the
defendants, and the amount paid to the
indorsers. Before thenote became due,
the drawer and indorsers died, and no-
tice of non-payment was duly given to
the executors of the surviving partner,
Cay. )

On the 11th of Apmil, 1793, Clow &
Cay laid a foreign uttachment on thé
property of a certain Fames Brown, in
the hands of the defendants, and judg-
ment was obtained thereon, on the 14th
of June, 1794, in the names of the pre-
sent plaintifls, as excentors of Cap, sur-
viving partner; and after a writ of in-
quiry, there was final judgment for
plaintiffs for £, 255,43, 2. 8. A scire

Jucias thenissued aguinst the defendants
a8 garnishees, returnable to September
term, 1797, and upon the 10th of Sept’r,
1801, a verdict was found for the plain.
tifly for $ 3354, and on the same day &
Jjudgment nisi,

The defendants, as garnichees of ¥,
Brown, were in possession of 13 shares
of hank stock, and of the dividends
thercon, arising and aceruing since the
Ist July, 1801, subjectto this attach.
ment. They had received puyment of
P 284, 97 cents, being a dividend of A,
Dayrachk, the drawer of said note.

The question for the opinion of the
Court, was, whether the defendants in
this action were entitled to set off
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against the demand of the present plain.
tiffs, the balance due on said note with
interest ?

But the set-off was not allowed. It
was said, that set-offs were agrecable
to reason and justice ; and in actions
by or aguainst executors, where there
are mutual debts, they are allowed with
great reasoft.  But this mutuality of debe
s the ecsential circumstance in @ set-uff
and was there any thing of the kind in
this case? The debt of the bank was
due to Brown ; it owed nothing to Clow
& Cay at the time of their death. The
object of a foreign attachment is none
other than toget the party’s appearance
by attaching his property, and. it would
produce great confusion to turnit to the
purpose of settling collateral accounts
fike this, To allow the defendants to
pay themselves in this way, would be
an injustice to'the other simple contract
creditors of Clow & Cay, whose right to
this debt from Brown to Glow & Cay,
vested in them generally upon the death
of the latter, and could not be diminish-
ed by the subsequent act of the de-
fendants ; upon this point a majority of
the Court relied, in giving judgment
for the plaintiffs. 1 Binney, 64.

The assignee of a policy. of insurance
takes itliable toall defalcations to which
it was subject before the assignment :
and in a suit by the assignee, the un-
derwriters may set-off a debt due by
the assignor at the time of cffecting the
policy, though it be an opes policy, and
the claim for a partial logs.

Thus, in the case of Rousset v, the In-
surance Gompany of North America. The
cage for the opnion of the Court was,
in substance, that the defendants, on
the 28th Jan’y, 1799, underwrote u poli-
¢y of insurance in the name of B, Nones,
for & 4000, on the brig Charlotte, at and
from. Philadelphic to Wilmington, N.C,
and at, and from thence to Martinigue,
At the time of effecting the insurance,
Nones was_the true owner of the Char-
lotte, and she was duly registered in his
name. He continued to own her until
the 28th of Nov’r, 1799, when he sold
her to the plaintiff.  On that day, he
executed a bill of sale of the brig, and
delivered into the hands of the plaintifl,
the above policy of insurance, as his
own, and for his own use and benefit,
And on the 21st Jan’y, 1800, the policy
was formally assigned by indorsement,
In the month of March, 1799, the brig
sailed upon the voyage insured, and
during the prosecution of it, suffered
damage from stress of weather, which
was repaired in the West-Indies, during
the winter of 1800, and to recover for
which this action was brought ; but at
the time of cffueting the policy, and
ever since, Nones was indebted to thg

defendants for gremiwms on insurance
made by them for him on other vessecls
and cargoes, and on the same vessel for
a former voyage ; and he was insolvent
at the time he sold the vessel, and at
the commencement of this suit. The
question for the Court was, whether
the defendants had a right to set-off
against the plaintiff’s demand fora par-
tial loss, so much of the debt due to
them by Nones, 2s was equal thereto.

Tilghman, C. . after stating thecase,
said, The Court considered this point
as having been settled in the case of
Gourdon, (for the use of his assignees,)
v. the same insurance company tried in
bank, at March term, 1802. The charge
of C. J. Shippen, delivered with the ap-
probation of all the Judges, established
a principle decisive of the question now
before us 5 that is to say, that a policy
of assurance was to be considered us
other choses £n action, which are not as-
signable by the common law, but only
in equity; and consequently the as-
signee takes it liable to'all defalcations,
to which it was subject before the as-
signment. Upon the authority of that
case, thercfore, the Court are now of
opinion, that the defendants are entitled
to the set-off for which they contend.
1 Biuney, 429. S. C. 4 Dallas, 291.

Gourdon’s case above cited, will also
be found in the note, 1 Binney, 450,
and affords considerable light to the
principles of set-off, as against as-
signees.

The Court held, that bills of ex-
chunge, and notes payable to orderin
the city of Philadelplia, are properly ne-
gotiable paper, after such notes have
been indorsed bona fide in the course of
trade. The effect is, that the holder
may sue in his own name, and may re.
cover the money from the drawer with-
out any embarrassment whatever on ac~
count of any counter demands, or want
of consideration, as between the draw-
er or maker and the payee.

Bonds may be assigned by our law,
80 as to cnable the assignee to bring
an action on them in his own name, but
without the other qualities of negotia-
hie paper ; that 3s, if the obligor bad
hefore the assignment any just demand
against the obligee, which he coul
liave set-off agaiust him if there had
been no assignment, he may set-off the
same against the assignee, who takes
the bond subject to all the equity that
it was subject to before the assignment.
This rule is, however, subject to one
qualification. If the asgignee, when hie
is about to take the assignment, calls
upon the obligor to know whether the
whole money is due, and the obligor
tells him it is a good bond, but is en-
tirely silent as to any claim of bis agaipst
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the bond, he can never after open his
mouth against the demand of the as~
signee. See 1 Dallas, 23.

A policy of insurance is not assignable
inits nature; butit is assignable in
equity. It isnot like a bill of lading,
which is assignable in its nature, and
the assignment of which vests the abso-
lute property in the goods assigned in
the assignee, A policy of insurance, in
its qualities, resembles a bond for pay-
ment of money at a future day, more
than any other instrument. They are
both choses in actfon. It is anly by & par-
ticular act of asgsembly thatthe assignee
may bring the action in his own namae,

if the assignment be sealed and deliver-’

ed in the presence of ¢wo subscribing
witnesses 3 but the law does not pre-
vent the obligor from showing a want
of consideration, or setting off any coun-
ter demand against the obligee.

It is before mentioned, that it is in-
cumbent on the assignee of a bond to
call on the obligor to know the quantum
of the debt due ; it is likewise incum-
bent on the assignee of a policy to call
upon the underwriter, and to inform
him before any account of a loss, and to
inquire if he has any thing to set-off
against the policy. If the underwriter
has this notice, and either makesno ob.
jection and claim, or is totally silent as
to any claim, the assignee of the policy
is in the same condition as the aysignee
of a bond under like circumstances ;
and both are entitled to recover, not-
withstanding the nnderwriter in the
policy, or the obligorin the bond, should
afterwards discover that he had a coun-
ter demand ; and their mouths are
stopped by their acquiesceénce or si-
lence ; otherwise, in both cases, it
would lead to a deception,

See the act to devise a particular
form of promissory note, not liable to
any plea of defalcation or set-ofl, passed
Feb'y Qrth, 1797, (post. chap 1909.)
"This act extends only to notes bearing
date in the city and county of Philadel.
phia, and is for the protection of indor-
sees,  But in every action brought by
the holder of such note, whether against
the drawer or indorsers, the defendant
may set-off and defaulk so far as the
plamtiff shall be justly indebted to him
inaccount, by bond, specialty, or other-
wise.

A balance of accounts due from a fac-
tor to his principal, may be set-offin an
action on a hond by the latter against
the former; and such accounts are nog
within the aét of limitations. Stiles v.
Donaldson. 2 Dallas, 264,

Promissory notes ave taken by the in-
dorsee, subject to all the equitable cir-
gumstances to which they were subject
in the hands of the indorser. 1 Dal, 441,

Where the Commonwealth sueson 2 17035,
settlement of accounts, the party shall ot

have the benefit of a set-off, but not so
as to bring the Commonwealith in debt ;
for the defendunt shall not indirectly re-
cover from the State, a substantive, in-
dependent claim, by way of set-off, any
more than he could directly recover a
debt due from the State, by bringing a
suit against her. Commonwealth v. Mat-
lack. 4 Dallas, 303.

Debt on bond. On the ‘plea of pay-
ment, defendants offered to give o con-
siderdpion in- evidence. Objected, that
the comgideration of a bond is not inqui-
vable jnto, the passing the bond being a
gift in law of the money. To this it was
answered, and so ruled by the court,
that there being no Court of Chancery
here, there is a necessity, in order to
prevent a failure of justice, to let the
defendants in, under the plea of pay-
ment, to prove mistake, or want of con-
sideration, Swift v. Hawkins and others.
1 Dallas, 17, And the jury may, and
ought to presume every thing fo have
been paid, which inequity and goodcon-
science, ought not to be paid. Jbid. 260.

Plaintiff shall not be liable for costs,
if his demand is reduced to the sum
within a Justice’s cognizance, by a set-
off, which it was in the option of 'de
fendant to plead or not. 1Dallas, 308.9.
2 Dallas, 74.

By the 7thsection of the act to amend
and consolidate with its supplements,
the act entitled ¢ Anact for the reco-
very of debts and demands, not exceed-
ing one hundred dollars before a Justice
of the Peace,” &e. passed March 20th,
1810, a defendant, who shall neglect
or refuse in any case to set off his de-
mand, whether founded upon bond,
note penal, or single bill, writing oblis
gatory, book account, or damages, which
shall not exceed one hundred dollars,
before a Justice of the Peace, shall be;
and is for ever barred from recovering
against the party pluintiff, by any after
suit—but if on judgment by detuult, and
he is entitled to a set-off, he may have
arehearing, on application within a li-
mited time, on certain conditions there-
in prescribed. And by the 20th section
of the same act, the powers of Justices
of the Peace shall extend to all cases of
rent not exceeding one hundred dollars;
80 far as to compel the landlord to_de-
fuleate or set-off, the just account of the
tenant out of the same; but the landlord
may waive further praceedings, and pur.
sue the method of distress for the ba.
lance so settled, &c. See the act relut-
ing to domestic attachments, passed
Dec’r 4th, 1807, sect. 10, (chap, 2873,)
as to set-off between the debtors and
trustges,incases of domestic attachunent.




