of the Supreme Court might do under
the act of April 5th, 1790. (post. chap.
1505.)

See the act of Apnil 7th, 1807,
(chap. 2824,) with respect to the daily
allowance to poor insolvent debtors.
Respublica v. Negro Facob.  Franklin,

April 1799,

The prisoner was convicted of larce-
ny, on an indictment removed from the
sessions, upon slight evidence, and
against the charge of the Court, Un-
der the special circumstances, hia coun-
sel moved that he should be bailed tiil
the day in bank, when they would move
far & new trial.

The counsel fur the prosecution gave
no consent, but submitted to the
‘Court’s decision. .

The Court said it lay in their dis-
cretion to admit him to hail, though af-
ter conviction.—One convicted of man-
slaughter has been bailed before cler-
gy had. 1 Salk. 61, 103. 12 Mod. 109.
2 Hawk.c. 15. §40. And the peculiay
circumstances of the present case call
for the Courts interposition. The pri-
soner accordingly entered into a re-
cognizance ; and in December 1799, a
new trial was granted in bank, upon a
statement niade of the evidence, and
the Attorney-General immediately en-
tered a nolle prosequi. MSS. Reports.

See the statute 1 and 2 Philip and
Mary, Sect. 2, 3, 4, 5, which extend
10 Pennsyloania. ‘The 4th section which
3s in duily practice, is in these words:
«¢ And that the sald justices, when any
such prisoner is brought before them
for any manslaughter or felony, before
any bailment or mainprise, shall tuke
the examination of the said prisoner,
and information of them that bring him,
of the fact and circumstances thereof,
and the same, or as much thereof as
shull be material to prove the felony,
ghall put in writing before they make
the same bailment ; which said exami-
nation, together with the said bailment,
the said justices shall certify at the
next general gaol delivery to be holden
within the limits of their commission”

The 5th section relates to the duty
of coroners.

So—Stats 24 and  3d Philip v. Ma-

7y chap. 10, sect. 2; ¢ And foras 1704,

much as the said det, (1 and 2 P, and
M.) doth not extend to such prisoncrs
as shall be brought before any justice
of the peace for mansluughter or felony,
and by such justice shall be committed
to ward for the suspicion of such man-
slaughter or felony, and not bailed,
in which case the examination of such
prisoner and of such as shall bring him,
13 as necessary, or rather more than
where such prisoner shall be let to bail
or mainprize: Be it tlaerg‘bre enacted, &o.
that from henceforth shch justice or
justices, before whom any person shall

e brought for manslaughter or felony,
or for suspicion thereof, before he or
they shull commit or send such prisoner
to ward, shall take the examination of
such prisoner, and information of those
that bring him of the fact and circum~-
stance thereof, and the same, or as much
thereof as shall be material to prove the:
felony, shall put in writing within two
days after the said examination; and
the same shall certify in such manner
and form, and at such time, as they
should and ought to do, if such prisoner
$0 committed, orsent to ward, bad been
bailed or let to mainprize, upon such
pain as in the gaid former act is limited
and appointed for not taking, ornot cer~
tifying such examinations as in the said
former act is expressed. dnd be it fur-
ther enacted, that the said justices shall
have authority by this act, to bind all
such by recognizance or obligation, as
do declare any thing material to prove
the said manslaughter or felony against
auch prisoner as shall be so committed
to ward, to appear at the next general
gaol delivery to be holden within the
county, city, or town corporate where
the trial of the said manslaughter or fe-
lony shall be, then and there to give ev-
idence aguinst the party; and the said
justices shall certify the said bonds ta-
ken before them, in like manneras they
should and ought to certify the bonds
mentioned in the said former, uponpeain
as in the said former act is mentioned,
for not certifying such bonds as by the
said former act is limited and appoint»
ed to be certified.”

e

CHAPTER CLIIL
An ACT for taking lands in execution for payment of debts,

T'O the end that no creditors may be defrauded of their just
debts, due to them from persons who have sufficient real, if not per-
sonal, estates to satisfy the same, Be it enacted, That all such lands, rand, sc.
tenements and hereditaments whatsoever, within this province, fr ke pays
where no sufficient personal estate can be found, shall be liable to jf *
be seized and sold, upon judgment and execution obtained. '
VOLe T 3
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" 1705,  XX. Provided always, That when any debt is hereafter recovered,
‘s and damages awarded, or when any debt is acknowledged before
wlessthe  such as have, or shall have, power to take cognizance thereof, and
piisty the executions awarded thereupon, to be'levied upon the lands, tene-
years, ments or hereditaments, of any person or persons whatsoever, it shall
not be law{ul for any Sheriff or other officer, by virtue of such exe-
cutions, or of any writ or writs thereupon, to sell, or expose to sale,
any such lands, tenements or hereditaments, in this province, which
shall or may yield yearly rents or profits, beyond all reprizes, suffi-
cient within the space of seven years, to pay or satisfy such debts or
damages, with costs of suit; but that all those lands, tene-
ments and hereditaments, shall, by virtue of the writ or writs of-
execution, be delivered to the party obtaining the same, until the
debt or damages be levied by a reasonable extent, in the same man-
ner and method as lands are delivered upon writs of elegits in Eng-
land.
i not, ke, 1IN Provided nevertheless, That if the clear profits of such lands
the lands .
may be sold, O tenements shall not be found, by inquest of twelve men, to be
sufficient within seven years, to satisfythe debt or damages insuch,
executions; or if, before the extent be out, any other debts or
damages shall be recovered against the same debtor or defendant,
his heirs, executors or administrators, which, with what remains
due upon such extent, cannot all be satisfied out of the yearly profits
of the lands or tenements so extended within seven years, then, and
in every such case, the Sheriff or other officer shall accordingly cer-
tify the same upon the return of such executions ; whereupon writ
or writs of venditiont exponas shall issue forth, to sell such lands
and tenements, for and towards satisfaction of what shall so remain
due upon such extent, as also towards satisfaction of all the rest of
the said debts or damages, in manner as is herein after directed con-
cerning the sale of ather lands.
rogeedings  XV. And be it further enacted, That it shall and may be lawful
Wewen " for the Sheriff, or other officer, by a writ of Jevari facias, to seize
and take all other lands, tenements and hereditaments in exccution,
and thereupon, with all convenient specd, either with or without any
writ of wvenditioni exponas, to make public sale thercof, for the most
they will yield, and pay the price or value of the same to the party,
towards satisfaction of his debt, damages and costs, But before
any such sale be made, the Sherift, or other officer, shall cause so
many writings to be made, upon parchment or good paper, as the
debtor or defendant shall reasonably desire or request, or so many,
without such request, as may be sufficient to signify and give notice
of such sales or vendues, and of the day and hour when, and the
place where, the same will be, and what lands or tenements are to
be sold, and where they lie; which notice shall be given to the de-
fendant, and the said parchments or papers fixed by the Sheriff, or
other officer, in the most public places of the county or city, at least
Heticotobn ten days before the sale 3 and upon such sale, the Sheriff or other
days, -~ Officer shall make return thereof, indorsed or annexed to the said
we evari facias, and give the buyer a deed, duly executed and acknow-
ghe Sherffto ledge‘d in court, for what is sold, as has been heretofore used upon
Tradaea iy, the Sherifl’s sale of lands.  Butin case the said lands and heredita-

Afterthesal
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" ments o to be exposed, cannot be sold, then the officer shall make 1705,
return upon the writ, that he exposed such lands or tenements to ‘e~
sale, and the same remained in his hands unsold, for wantof buyers ;

which return shall not make the officer liable to answer the debt or
damages contained in such writ, but a writ, called liberari facias,

shall forthwith be awarded, and directed to the officer, commanding

him to deliver to the party such part or parts of those lands, tene-

ments and hereditaments, as shall satisfy his debt, damages and
interest, from the time of the judgment given, with cost of suit, ac-
cording tp the valuation of twelve men;. to hold to.him as his free
tenement, in satisfaction of his debt, dameges and ‘costs, or so much
theréof 45 those lands, by the ‘valuation thereof as aforesaid; shall
amount unto. And if it fall short, the party may afterwards have
execution for the residue against the defendant’s body, lands or

goods, as the laws of this province shall direct and appoint, from time

to time, concerning other executions. All which said lands, tene- Iow the cre.

. . . . itor shall b
ments, hereditaments and premises, so as aforesaid to be sold or de- SepEilibs

livered by the Sheriff or officer aforesaid, with all their appurtenan- 1ol thesaid
ces, shall or may be quietly and peaceably held and enjoyed by the
pérson or persons, or bodies politic to whom the same shall be sold
or delivered, and by his and their heirs, successors or assigns, as
fully and amply, and for such estate and estates, and under such
rents and services, as he or they, for whose debt or duty the same
shall be so.sold or delivered, might, could or ought to do, at or be-
foire the taking therepf in execution. - - .

,'V. Provided always, That the messuage, lands or tenements, scothe ot
upon which the defendant is chiefly seated, shall not be exposed to (e 2
sale before the expiration of one whole year after judgment is given,
to the intent that the defendant, or any other for him, may redeem
the same.

V1. And forasmuch as divers persons have mortgaged their

lands and tenements in this province, for securing the payment of
maonies, and some of them have died before the time of payment,
and left others to succeed them, that have proved: insolvent, and-
others have neglected to pay the mortgage-money, and so mortgages
have become no effectual security, considering how low the annual
profits of tenements and improved lands are here, and the discour~
agements which the mortgagees meet with, by reason of the equity
of redemption remaining in the mortgagers : Beit therefore enacted, The motga.
That where default or defaults have been or shall be made or suf- §§§i§§'§1§’w§‘mr
fered, by any mortgager or mortgagers of any lands, tenements, or S, mort-
other hereditaments within this province, or by his, her or their 12 after
heirs, executors, administrators and assigns, of or in payment of forih s wric
the mortgage-money, or performance of the condition or conditions, cias, &c.
which they or any of them, should have paid or performed, or
ought to pay or perform in such manner and form, and according to
the purport, tenor and effect, of the respective provisoes, conditions
or covenants, comprised in their deeds of mortgage or defeazance,
and at the days, times and places, in the same deeds respectively
mentioned and contained ; that in every such case, it shall and may
be lawful to and for the mortgagee or mortgagees, ant him, her or
them, that grant the said deeds of defeazance, and his, her and their
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1705. heirs, executors, administrators or assigns, at any time after the ex-
w“y=) pitation of twelve months, next ensuing the last day whereon the
said mortgage~-moncy ought to be paid, or other conditions perform-
ed as aforesaid, to sue forth a writ or writs of scire facias, which
the Clerk of the Court of Common Pleas for the county or city
where the said mortgaged lands or hereditaments lie, [and he¥] is
hereby impowered andrequired to make out and dispatch, directed
to the proper officer, requiring him, by honest and lawful men of
the neighbourhood, to make known to the mortgager or mortgagers,
his, her, or their heirs, executors or administrators, that he or they
be and appear before the Magistrates, Judges or Justices of the said
court or courts, to shew, if any thing he or they have to say, where-
Fore the said mortgaged premises ought not to be seized and taken
in cxecution for payment, of the said mortgage-money, with in-
terest, or to satisfy the damages which the plaintiff in such scire fucias
shall, upon the record, suggest, for the breath or non-performance
. of the said conditions. And if the defendant in such scire facias
dppeats, he or she may plead satisfaction or payment of part or all
~~the mortgage-money, or any other lawful plea, in avoidance of the,
deed or debt, as the case may require :* But if the defendantsin such
scire facias will not appear on the day whercon the same writ shall
be made returnable, then, if the case be such as' damages only arc
to be recovered, an inquest shall be forthwith charged to enquire
thereof, and the definitive judgment therein, as well as all other judg-
ments to be given upon such scire facias, shall be entered, that the
And exposs Plaintiff in the scire facias shall have execution by levari facius, di-
mans Tected to the proper officer; by virtue whereof the said mortgaged
premises.  premises shall be taken in execution, and cxposed to sale in manner
aforesaid ; and upon sale, conveyed to the buyer or buyers thereof,
and the money or price of the same rendered to the mortgagee or
creditor ; but for want of buyers, [and] to be delivered to the mort-
gagee or creditor, in manner and form as is herein above directed
concerning other lands and hereditaments, to be sold or delivered
upon exccutions for other debts or damages; and when the said
lands and hereditaments shall be so sold or delivered as aforesaid,
the person or persons to whom they shall be so sold or delivered,
shall and may hold and enjoy the same, with their appurtenances,
for such estate or estates as they were sold or delivered, clearly
discharged and freed from all equity and benefit of redemption, and
all other incumbrances made or suffered by the mortgagers, their
such sales hieirs or assigns 3 and such sales shall be available in law, and the
shanibosviil- regpective vendees, mortgagees or creditors, their heirs and assigns,
e shall bold and enjoy the same, freed and discharged as aforesaid ;
but before such sales be made, notice shall be given, in writing, in
manner and form as is herein above directed concerning the sales of
lands upon executions, any law or usage to the contrary notwith-
standing. .
oveptasto VAo Provided also, 'That when any of the said lands, tenements,

Yeremrned or hereditaments, which by the direction and authority of this act

* The words Tand he] {and] inserted between crotchets inthis sectinn, are contained
inthe original roll and secord, but not in the last edition.  Though the insertion destrope
the context, it has not been deemed froper to omit it. (" Note to former edition. )
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aire to be sold for payment of debts and damages,in mamner afore-

mages, and reasonable costs, then the Sheriff or other officer, who
shall make the sale, must render the overplus to the debtor or de-
fendant ; and then, and not before, the said officer shall be discharged
thereof upon record, in the same Court where he shall make return
of his proceedings concerning the said sales.

VIIL Provided also, That no sale or delivery, which shall be made The estate

. . of the morts
by virtue of this act, shall be extended to create any further term or gager shall
iss to tae

1705&”
#aid, shall be sold for more than will satisfy the same debts or da- ‘e~

estate to the vendees, mortgagees or creditors, than the lands or he- fiyer

reditaments so sold or delivered shall appear to be mortgaged for,
by the said respective mortgages or defeazible deeds.

XIX. Provided also, That if any of the said judgments, which do 7he jands,
or shall warrant the awarding of the said writs of executions, where- %2 nersoto

upon any lands, tenements or hereditaments, havebeen or shall be o the rover-

sal of the

sold, shall, at any time hereafter, be reversed for any error or errors, judgment,

then, and in every such case, none of the said lands, tenements or
hereditaments, so as aforesaid taken or sold, or to be taken or sold
upon executions, nor any part thereof, shall be restored, nor the

Sheriffs’ sale or delivery thereof, avoided, but restitution, in such -

cases, only of the money or price forwhich such lands were or shall
be sold, 4 :

Passed in 1705.~—~Recorded A, vol. I page 199, ("4 )

(h) For a general viewof thelawon  § 2, 3. There had been a ldvy

the subject of this act, see the notea to
chap. 48, ante.page 8 The additional
notes are here arranged according to
the subject matter of the different sec-
tions.

§ 1. Although the shenriff is bound
to'sell the defendant's personal eslate,
hefore lie can sell his lands, yet it has
been held in the Supreme Court, that
he may proceed otherwise with the
party’s consent.  All possible, contin-
gent titles in lands, accompanied with a
real interest, may be seized and taken
in execution. MSS. Reports——as & vest.
¢d remninder in tail. 2 Dallas, 223,

The fleri fucias, by virtue of which
the lands of defendant had been sold,
only directed the sheriff to levy of the
goods and chattels, &ec. and it wus obe
Jjected, that this was not an authority to
take the lands in execution,

By the Court. Landg are to be con.
sidered as chattels in Pennsylvania for
the payment of debts. In some counties
of this state, the writs of jfleri fucias,
alwavs issue in that form. Itis said
that the precedents mention * Lands
and Tenements :» but this has not been
proved, as it ought to be, by producing
in Court auch precedents befure, at the
time, and subsequent to the issuing of
the writ. At most, however, it is bnt
an omission in point of form, which is
too slender a foundation for oversetting
a sherif’s sale of lands. dndrews fesser
ve Feming, 2 Dallss, 93,

upon lands by virtue of a fleri facias,
and the inqguisition which had been
held upon 1t, previous to the return,
was quashed for irregularity, It then
became a question whether a rew Fier;
Facias must be issued; or whether the
sheritf’ might proceed, after the return
of the former writ, to tuke anew inqui-
sition without further process ?

Shippen, President, 1 canmot per-
ceive uny thing in the act of assembly
which precludes the sherifl from hold-
ing an inquest after the return of the
Jeerd facias, and I have always undsr-
stood it to be the practice to doso.
The present inquisition being quashed
for irregulurity, becomes a nullity, and
leaves the case just as if none had been
taken. Ieaver v. Lawrcice, 1 Dallas,
379, Butif the lewy ia set aside, and a
wendition exponas i3 izsued withont a
fresh levy, a sale under it is void, and

the purchaser derives no title, 2 Ein-

ney, 92,

The sheriff bad levied on s house and
Int by virtue of a jlerf farcias, and an
inquest was held which declared the

rents of the estale suflicient to pay”

the debt in seven years; Lut in the re-
turn to the feri facias, it was stated
that the defendant had only a life estate
in the premises. A motion was there-
upon made to guash the inquisition.
Shippen, Fresident, The question is,
whether an estate for life can be taken
in escention, aud dielivered tothe pluia-

.
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tiff, upon return of an inquest, that the
rents and profits arc sufficient for pay-
ing the debt in seven years? On a fair
construction of the act of assembly, we
do not think the legislature intended,
that an estate for life should be deliver-
ed to the plaintiffin satisfaction of his
debt. The generalinterest, and of conse-
quence, the septennial value, are so
precarious, that they could nol have
been in contemplation, in making = po-
sitive provision, that the estate should
be delivered wuntil the pluintiff’s debt is
paid. Besides, if the legislature had so
intended, a provision would surcly
have heen added, to supply any de-
ficiency in case of a failure of the es-
tate, before the discharge of the debt;
as, in another case, the same act” espe-
cially provides, that, if the valuation of
the land delivered to the plaintiff to-
wards gatisfaction of his debt, shallfall
short, he may bhave another execution
against the defendant’s body, lands or
goods, for the residue.

We are, therefore, of opinion, that
the estate for life taken in execution,
may be sold, without holding an in-
quest on its value: and consequently,
that the inquest, in the present case,
must be quashed., Howel & al.v, Wool-
Jorts 2 Dallas, 75,

So, likewise, it has been held in the
Supreme Court, that is notnecessary to
hold inquisitions on estates for life, or
reversions and remainders, previous to
a sheriff’s sale, or on the estate of the
husband in the wife’s lands. MSS. Re-
ports—Resolved on error, Burd. v.
Dansdale, 2 Binney, 91.

So, where the plaintiff claimed under
a sheriff’s sale, made in 1771, the land
levied on being then woodland, and wholly
unimproved ; and it did not appear, that
an inguisition had been taken, condemn-
ing the lands previous to the sale.
Upon an exception taken to the pro-
ocedings for want of an inquisition,
it was held by the Court, that this part
of the act cannot possibly relate to un-
improved lands. What yearly rents or
profits can mere wood landyield? In
Duncan’s Lessee v, Lawrence, it <wus
ruled on argument, in Cuaberland copns
ty, by the judges, at May assizes, 1769,
that the want of an inquisition on a va«
cant lot in Garlisle, did not vitiate the
sale by the sheriff. And the same re.
solution also took place in this county,
in Sohnson's Lessee v. Lochry.—Duncan’s
ZLeseee v, Robeson, at Nisi Prius, West-
moreland county, May1799. Before Yeates
and Smith, Justices. MSS. Reports.

It is not necessary to notify the de-
fendant of the time and place of taking
an inquisition on_the lands levied on:
npr is the sheriff bound to levy on all

the defendant's lands in his bailiwick,
though he cannot cut up and divide a
particular tract. MSS. Reports, Su.
preme Court, (infra,) and see, now,
the 11th section of the act of 21s¢t March,
1806, (post. chap. 2686.)

It has been adjudged, December
1809, that an inquisition cannot be sup-
ported unless there has been notice in
fact to the defendant either of the levy,
or, of the time and place of holding the
inquest.

Tilghman, €. ¥ It is not necessary
to say how the case wouid be, if there
had been notice either of the levy or in«
quest; but where there has been nei-
ther, the inquest cannot be supported.
Here the defendant had no notice of
the levy, nor any, except the general
notice of the inquest put up in the pro-
thonotary’s office. The inquisition must
be set aside. :

Yeates, F. of the same opinion,

Brackenridge, &. The notice requirg
by the act, (chap. 2686,) has nothing
do with the levy, but relates solely to
the inquisition. The return of the levy
is notice; but there does not appear
either time or place for holding the in-
qitisition, without notice to the defen-
dant. The object of the act was to pre-
vent surpeptitious inguests to procure
the conderanation of property without
giving the defendant an opportonity to
shew that the rents and profits would
pay in seven years. They might be
held in an obscure place, or at an unsea-
sonable time ; but when notice is givens
the defendant may say, hold the inquest
on the land. Hepdrick v. Laton, 2 Bin-
ney, 215.

A Mortgage, payable by instalments,
all of which become due within seven
years next after an inquisition taken,
must be taken into consideration by the
jurors. MSS. Reports, Supreme Court.

The English Statute of 15th .Er[wur(l,.
1, chap. 18, which gives the writ of
TLlegit, does not extend to Pennsylvania;
vet where the rents, issues and profits
of lands will pay the debt within seven
years, they are to be delivered to the
plaintiff until the debt or damages be
levied by a reasopable extent, in the
same manner or method as lands arve
delivered upon writs of elegit in England.
The law thus recognizing and adopting
the English practice in this respect, it
may be useful to give a briefview of
that practice. But as thereaie no cages
tobe met with in Peangylvania ascertain-
ing the extent towhich the English prac-
tice has been in use, it will be evident
to the reader that this part of the note
is not sanctioned by the authority of
our Courts. In Zagland, upon the writ
of elegit the sheriff delivers to the plain
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tiff only one half of the defendants
lands and tenements, to be occupied
and enjoyed until his debt anddamages
are fully paid. In this respect, our law
is more heneficial to creditors. The
estite by elegit, is, therefore, a mere
conditional estate, defeasible as soon
as the debt is levied, Upon this writ
the sheriff is to impanel ajury, who
are to make inquiry of all the goods
and chattels of the debtor, and to ap-
praise the same, and also tv inquire as
to his lands and tenements; and upon
such inquisition, the sheriff' is to deliver
all the goods and chattels (except the
heasts of the plough) and a moiety of
the lands to the party, and must re.
turn his writ, in order to record such
inquisition in that court, out of which
the elegit issued. And when the jury
have found the seizin and value of the
land, the sheriff, and not the jury, is to
set out ard deliver a moiety thereof
to the plaintif by metes and hounds.
It is clear, therefore, that in ex.
tending lands in Pennsylvania, #In the
same manner and method as lands are
delivered upon writs of elegitin En-
gland,” as the actin the text directs, the
sheriff must summon an inquest, to as-
certain the value of the land, and the
clear yearly rents and profits beyond all
reprizes, and the number of years,
within seven, which will be necessary
to satisfy the debt and damages and
costs; and the sheriff must deliver pos-
session accordingly, and return his
wlit, with the inquisition annexed,
And it would seem by the English
practice, in order to do complete jus-
tice, the creditor is entitled to carry on
the interest of his debt, until it shall be
gradually diminished, and finally dis-
charged by the receipt of the rents and
profits, And in Pemnsyleania, it is the
uniform practice to calculate the inte-
rest on all judgments for the seven
years, to enable the jury, on the first
inquisition, to decide whether or not
the estate will satisfy them, by the year-
1y rents and profits, beyond all reprizes,
within the term of seven years. .
A difference is also to be observed,
in the practice under our law, and that
by the writ of elegit in England, The
sheriff does not feliver the goods and.
chattels to the creditor here, upon a va-
luation, as is commanded by the elegity
for that writ cannot issue in Pennsyloae
ma.  And before lands can be seized
and xtended or sold, the personsl pro-
perty must be exhausted by the levy on
the fleri facigs, which is the only pro-
cess known to our law in such cases.
But if no sufficient personsl estate can
be found, the land may then be taken
in execution, and a mode of proceeding

»

is introduced by the act in the text,
which is unknown to the English law;
that is, the first inquisition, to ascertain
whether the real estate levied upon
will, or will not satisfy the debt and da.
mages within seven years. If the in.
quest finds that it will ndt, thena writ
of wenditioni exponas issues, to make
sale of the premises ; but if the real es.
tate can be extended, then aliberari fa-
cigs issues, commanding the sheriff'to
deliver the possession to the creditor,
and upon this writ, the second inquisi-
tion takes place as before stated.

In pursuing this subject, it is further
to be observed, that in England, the
sheriff does not now, as formerly, de-
liver actual, but only legal, possession of
a moiety of the lands; and in orderto
obtain qctual possession, the plaintiff
must proceed by ejectment, in which
he must not only prove the judgment,
and that 4n elegi? issued and was re-
turned, but he must also prove the writ
of elegit, and inquisition upon it, which
carve out the term, and give the right
of entry.

In following the ¢ Manner and me-
thod of delivering lands upon writs of
elegit in England,” this inconvenient
practice crept into our law; and it was
conceived that the sherniff, on u liberari
Jacias, could only deliver the legal pos-
session to the plaintiff, but could not.
turn the defendant out of the actual pos-
session, and that the plaintiff must have
recourse to the ejectment to obtain the
benefit of his process. The legislature,
therefore, to remedy this mischief, pro-
vided, by an act passed April 13th,
1807, (post. chap. 2672,) ¢ That on the
execution of aliberari facias, where the
defendant or his tenant is in possession
of the premises to be extended, the
sheriff shall deliver the actual posses-
sion thereof to the plaintiff or his agent.”

By the third section of the actin the
text, it is provided, that if before the
extent be out, any other debts or da-
mages be recovered against the same
debtor or defendant, his heirs, &c.
which with what remains due upon
such extent, cannot be satisfied within
seven years, &c. then a wvenditioni ex.
ponas shall issue to sell the lunds, &e.
and by the 4th section, provision is
made for a new execution incertuit
cases. And to complete the remedy, it
is necessary to state, that the English
statute of 32 Henvy 8, chap. 5, which
is in force in Pennsyloania, provides for
the case of an eviction of the lands exs
tended. It is intitled **For the conti-
nuance of debts upon execution,” and
(omitting the preamble, which recites
the mischiefs to be remedied) is in
these words; *¢That if heyeafter any
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1%05. suchlands,tenements,or hereditaments,

as be, or shall be had or delivered to
any person or persons in execution as
aforesaid, upon any just and lawful ti-
tle, matter, condition or cause, where-
withal the said lands, tenements, and
hereditaments were liable, tied and
bound at such time as they were de-
livered and taken in execution, ghall
happen to be recovered, lawfully di-
vested, taken or evicted out, of and
from the possession of any such person
and persons, as now have and hold, or
Liereafter shall have and hold the same
in execution, as is aforesaid, without
any fraud, deceit, covin, collusion, or
other defavlt of the said tenant, or te-
nants by exccution, before such time as
the said tenants by execution, their ex-
ecutors or assigns, shall have fully and
wholly levied or received the said
whole debt and damages for the which
the said lands, tenements and other he-
reditaments were delivered and taken in
execution as is aforesaid; then every
such recoverer, obligee and recognizee,
shall and may have and pursue a writ
of scire facins out of the same court
from whenee the said former writ of
execution did procced, against such
person or persons as the said writ of
execution was first pursued, their heirs,
executors or assigns, of such lands “te«
nements or hereditamenis as were or
been then liable or charged to the said
execution, returnable into the said
Court at a certain day, being full forty
days after the date of the same writ, at
which day if the drfendant, being Iaw-
fully warned, make default, or appear,
and do not show and plead a sufficient
matter, or cause (other than the ac-
ceptance of the said lands, tenements,
or hereditaments by the said former
writ of execution) to bar, avoid or dis-
charge the said suit for the residue of
the said debt and damages remaining
unlevied or unreceived by the said for-
mer execntion, then theLordChancellor,
or other such Justice or Justices, before
whom such writ of scire facias shall be
returnable, shall make eftsoons a new
writ or writs out of the said former re-
cord of judgment, statute werchant,
statute staple or recognizance, of like
nature and effect as the said former writ
of execution was, for the levying of the
vesidue of all such debt and damage, as
then shall appear to be unlevied, unsa-
tisiied, or unpaid, of the whole sum or
sums in the said former writ of execu-
tion contained ; any law, custom, or
other thing to the contrary heretofore
used in any wise notwithstanding.”
And this statute is by a favourable con-
struction, extended to the executors,
sdmidistrators or asgigns of the recove-

yor. Ses Lord C. Justice Cole’s cone
struction of this stutute, Co. Lit. 290,

a.

But how, if the plaintiff should be
fully satisfied for his debt, damages and
costs before the term assigned to him
shall expive ! Shall he continue tohold
over, and receive the rents and profits,
which in equity belong to the defend-
ant ! By the English luw, there is a
clear remedy. Whether the act in the
text, which pointedly refers to the
¢ Manner and method of delivering
lands upon the writof elegit in England,”
adupts all the consequences of the exe-
cution by elegit, does not appear to be
settled in any veported case known to
the editor ; nor does common experi-
ence justify him in expressing any opi-
nion on this point Yet if the case
should arise, a reference to the English
law on this head may, at least, be con-
venient, ’

If tenant by elegir, neglect to take the
profits, the defendant, at the time when
the debt might have been satisfied there-
out, may sue out u scire fucias to have
his land again, ("ud rescbendom terram, )
for the statute which yives the elegit,
is construed to mean, thut the plainti
shall hold the land not simply until ke
be, but until ke may be satisfied, without
his wilful defaults  In soms cases, the
defendant may have a scire fucias tohave
his land again before the tenant by elegit
can have been satisfied for the debt out
of the extended value of the land. As
where the defendunt brings the whole
residue of the money into Court, or has
a release from the plaintiff, or has paid
him the money, and hus'his acquittance
and may also huve a scire facias to ace
count, (ad computandum, ) as well as to
have his land again, where the tenant
by elegit has been satisfied by some ca-
sual profit. But the defendant cannot
enter, because the possession of the
plaintiff, being founded upon matter of
record, is not {o be tuken away by en-
try before he has an opportunity of} an-
swering in a Court of Record.

Yetin the case of an elegit upon 2
Judgment at common law, when the te-
nant by elegit hus received payment of
hia debt out of the usual and ordinary
profite-of the land, the defendant may
enter, that is, bring sn ejectment with-
out suing out a scire facias, because the
tenantis only toretain the land until his
debt be levied 3 and as that is a sum
certain, it may be ascertained when the
plainuff was, or might have been satis-
fied out of the extended value of the
land.

It will, perhaps, not admit of a rea-
sonuble doubt, but that on this latter
ground, an ejectment would lie i
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- Pennsylvania, after the expiration of the

term assigned under the writ of liberar;
Jacias, This is, however, but a single
case, and leaves the question entirely
open 8s to the mode of proceeding
where the plaintiff has been otherwise
satisfied, either by payment, or bring-
ing the money into Court, or by some
casual and unforeseen profit arising out
of the land deliveted. The learned
reader willlikewise distinguish between
such parts of this branch ‘of the English
iaw, which apply more to the cases of
extent under the statutes merchant and
staple, which are unknown to our law ;
and the mere cage of the extent by the
writ of elegiz.  On the general subject,
the able note of serjeant Williams to the
case of Underhill v. Deversux, 2 Saun-
ders® Reports, 71, 72, may be profitably
consulted,

After an inquest has returned that
the rents and profits will pay the debt
30 seven years, the plaintiff cannot dis.
continue higfierifacias, andtake out anew
one without leave of the Court. This
hasbeen the practice and understanding
of the Courts of Nies Prius, and great
inconveniences might ensue froma con-
trary practice ; becsuse the plaintiff
might set aside the proceedings, and
devy again on the same land repeate(}ly,
until he got a jury to condemn it, which
would take away from the defendant,
the benefit of the act of Assembly on
this subject. M‘Cullough v. Guetner. 1
Binney, 214,

Nor will the Court on the trial of the
title of lands sold by the Sheriff, exa.
mine whether the jury who condemned
them acted erroneously : if there has
been any injury done herein, or if the
jury have refused to receive evidence
of the yearly value of the premises, ap-
plication should have been made to the
Court from whence the process issued,
tp quash the inquisition. Murphy's Les-
see Vo M*Cleary & al. Miffiin, May, 1802,
before Teates and Brackenridge, Justices.
MSS. Reports. So, 3 Binuey, 227.

4. A motion heing made for a
rule on the Sheriff to return n wendi-
tioni exponas, the Chief Justice, upon a
doubt expressed by that officer, said,
that by the spirit and words of the act
of Assembly, the Sheriff must sell, not
merely to the Aighesr, but to the dest
bidder ; that therefore, if the highest
bidder was unable to pay, the Sheriff
might malke an ofler to the next highest ;
and that if the property was not paid
Jor after a sale, the return should be,
that, *the premises were knocked
“down to A. B. for so much, and that
“ the said A. B. has not paid the pur-
4¢ chase-money, and that therefore, the
‘¢ premises remain unsold.” Zantzinger
ve Fole. 1 Dallas, 419, - ° :

VOLs T '

The general rule 13, that the Sheriff
should sell different houses or tracts of
land separately. Ifhe does otherwise,
the'Court wiil set aside the sale, unless
there can be shewn a clear exception to
the rule. MSS. Reports, Sup. Court.
Itis essential to justice, and to the
protection of unfortunate debtors, thag
this should be the general rule ; any
other would lead to the most shameful
sacrifices of property. Rowley v. Brown
1 Binney, 61.

Part of a tract of land could not be
levied on by a Sheriff, legally, since the
act of 1705, nor since the act of 21st
March, 1806 ; nor could an administra-
tor agree to suchlevy, MSS, Reports,
Sup. Court,

The act of March 1806, sect. 11,
(post. chap. 2686,) declares, that the
Sheriff shall levy on the personal estate 3
but for want of sufficient personal es-
tate, he shall levy the real estate of the
defendant, or such part thereof ("but ngt
less than one whole tract or lot of land with
the appurtenances,) as he may deem
sufficient to pay the same. And all in«
quisitions for the condemnation of resl
estates, shall be held on the premises

1705,
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in execution, if required by the defend~ ©

ant, or his agent, of which notice shall
be given, (ante.)

Levyying upon any thing less than the
whole tract of land, with the appurte»
nances, is clearly against the act of as«
sembly 5 and we are far from thinking
that it was proper before that act

-(March 1806,) it evidently tends to de-
feat the design of that act. By 2k
Court.  Snyder v. Castor’s administrator,
2 Binney, 216, (note) S. C. supra.

A Sheriff cannot advertise lands.for
-gale, nor proceed to sell without a ven
ditioni exponas, nor acknowledge his
deed till after. the return day of the writ.

In Porter’s Lesse v. Neelan, The only
question before the Court was, whether
a sale made by the Sheriff, of lands le~
vied, without a writ of wend:tions exponas,
was valid,

By the Court, (Yeates and Smith, Jus«
tices.) The act of 1705, expressly di«
rects, that on the condemnation of the
lands, a eenditioni exponas shall issue 3
and under this authovity, the Sheriff
sells the lands, The act of 23d March,
1764, is a strong exposition of the for~
mer law, It renders Sheriffy’ deeds
-and sales made dona fide heretofore, be-
Jorethe publication of the act, for valuable
consideration validin law, though there
had been no wenditioni exponas issued.
But that act is, in this particular, whol-
ly retrospective, and has no effect on
future cases. Gircuit Court, Fayette
county, October, 1304. MSS, Reporta,
And in Glancy’s Lessee v. Fones, at Y-orh
Circuit Court, April 1805, Both points

5
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camne before the same Judges for deter-
mination. The lands i question had
been levied on sand condemned, A wex-
ditioni exponas afterwards issued there.
upon on the 29th of January, 1785, re-
turnable to April term, 1785. The
-Sheriff’s deed was dated Feb’y 8th,

. 1785, and acknowledged at an adjourn-
ed Court of Common Pleas on the same
day. It recited the judgment, fi.fa.
levy, inguisition and venditioni ; and that
the premises were sold, sfter due ad-
vertisements made for that purpose, on
the 29th of January, 1785,

The Court charged the jury, that
3t has been the policy of this gavern-
ment, since the first settlement of the
province, to subject real, as well a3 per-
gonal property to the payment of debts ;
but the made of selling lands by She-
riffs is pointed owt by our municipel
acts, which must be conformed to. The
act of 1705 expressly directs, that a
wenditioni exponas shall issue to sell lands,
anless in the case of & scire facias on a
mortgage. Without such writ, the sale
by 2 Sheriff is utterly void, and hasbeen
20 determined in Porter and Neclan. Two
acts of Assembly have been pagsed to
remedy defects of this nature, The one
on the 23d of March, 1764. The other
on the 26th of March, 1785, But the
Aanguage of both acts is confined to
cases which happened before those
Jaws were enacted, and is not prospec-
tives ‘They clearly shew, that a legis-
lative provision was dcemed necessary
to cure gtich titles. Underwhat autho.
-¥ity could the Sheriff proceed to adver-
tise lands for sale, unless by a writ of
wenditioni directed to him 7 His power
ix derived from his writ, .

Another abjection occurs equally fa.
#al 10 the Sherif’s deeds It wad ace
knowledged on the Bth of Febraary,
seven weeks before the Sheriff was to
return his writ, and thereby make
“Jknown to the Court what he had done
thereon, This ia the proper time for
persons injured by Sheril’s sales to
apply to the Court for redresss This
is the period of acknowledgment ac.
eording to the words of the 4th scction
of the act of 1705, which ¢ has been
Jheretofore used uponthe Sheriff?s sales
of lands.” Itcannot be dispensed with,
A contrary doctrine would open a door
to the greatest miachicfs, Such were
the grennds of decision in Murply's Lese
sec & M Cleary, at Lewistown,

The points thus strongly given in
xharge to the jury, were confirmed on
2 motion for a new trial in this case.
The Court said they did not feel dispos-
ed to throw any weiglt against Sheriffs’
sales, but were hound to preserve the
Taw Inviolates That both the gxocepe

tions which had beew made o the Shes
rifli’ sale appeared to be fatule They
knew of no practice which sanctions a
Sheriffs’ deed under circumstances
similgr to the present 3 but if such &
practice had prevailed, it is bad init.
self, and must lead to the most injuri-
ous consequences, Nousage can repeal
the poritive provisions of an sct of the
Legislature, MSS. Reports.

But the sale of lands by a Sheriff mey
be adjourned till after the return of the
wendition? exponas. 2 Binney, 91,

This practice is very frequent, and i
much to the advantage of the debior.
The writ heing always returnable the
first day of the term, the land is duly
advertised for sale on a day previous te
the return day, or on that day; and it
ther, sot uncommonly, adjourned i
some more public day, during the cour
weck, when fram the attendance of
8 large number of citizens, a bet-
ter price may be reasonshly expected
from the competition of bidders. But
in such caseg, it is also usual in many
counties, to issue another wenditions,
tested on the first day of the term, for
greater caution. :

By the sct of March 23d, 1764, (posts
chap, 510,) lands taken in execution, by
one Sherif’ who had died or heen re«
moved, before sule, and sule had been
made by his suceessor—or where sale
had been made by s Sheri{f so removed
ordeceased, and the deed had been ex-
ecuted by Lis successor, with or witiout
a writ of wvenditions exponas—or where
such sales had been made, and deeds
executerl by any Sheriff’ afler remov
from office, bona fide, and for valuable
consideration ; all such sales ane ratifi-
ed and confirmed. And by a supple-
ment passed Feb’y 24th, 1770, where
one Sheriff lias sold, but had died, of
bheen removed from oflice before any
deed executed, though snch sale were
with or without a writ, of venditioni exps
nas, if such sale was lona fide, tor & va»
lusble consideration had and received
on petition of the plaintiff or purchasery
the Court was antharized to direct the
Sheriff, or proper officer for the time
being, to complete the title by execut-
ing adeed, (chap. 604.) And by the
7th sgection of the limitstion sct
March 26th, 1785, (post. chap, 634}) no
Sheriffs? deed, given banu fide, #nd for &
valuable consideration, of any lands, &c-
where quiet and peaceuble possessior
bath been had of the same fur the spacé

.of six years, shall be adjudged or taken

to he defective, avoided or prejudictts
for not producing in cowrt, upon triak
or atherwise, any writ of fier:  fuciat
levari futias, or venditioni exponas, or any
returns thereupon, ov for want of prod
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that due and legal noticé of the sales of
the same was given, or for not having
been recorded in the office for vecording
of deedy, .

The foregoing provisions are entirely
retrospective ; and such is the construc-
tion of them, s appears by the cases
before cited. But the second and third
sections of the act of March, 1764, aré
general and prospective, and regulate
the proceedings in the following cases
‘Where any Sheriff shall, pursuant to
the said act (of 1705,) heveafter take
in cxecution, and sell any lands, &e.
and shall die, or be removed before
any deed executed for the same by him
to the purchaser, the plaintiit or pur-
chaser may apply to the Court wherein
Judgment was obtained, and set forth
the case to the said Court, with the rea.
son why the title was not perfected by
the former Sheriff who sold the same ;
and thereupon the Court, us they shall
see. cause, and as justice and ecuity
shall require, may order and direct the
Sheriff or other proper officer, for the
time being, to perfect such title, and
execute a deed to the purchaser, &e.
And if ary Sheriff, who shall hereafter
take lands in execution, and shall die
or be removed, before any sale made
thereof—in every such case, the like
process shall issue to his successor,
and the same proceedings be had, that
might, could, or ought to have issued,
or have been had, if such former She.
riff, or other officer had not died or
been removed, &e.  And see the act of
April 2d, 1803, (post. chap. 2378,)
whenever any Sheriff or other proper
officer, who by virtuc of any teszatum
excculions, or any other executions,
issued either bythe Supreme or Cire
cuit Caurts, shall take lands in execu.
tion, and sell them, and shall die or be
removed before any deed exccuted, si-
milar application is to be made to the
Circuit or Supreme Court, in the coun.
ty where the lunds lie, for a deed to
be executed by his successor, in the
method preseribed by the former sct.
But much of this act is now inoperative
by the abolition of the Circuit Courts,

Trangeripts of judgments obtuined
before Justices of the Peace, may be
entered on the docket of the prothono-
tary, and from the time of such entry
shall bind the real estate of the de-
fendants,  But no fieri facias shall issue
thereupon, until & certificate shall be
first produced to the prothonotary, from
the Jusce before whom the original
Judgment was entered, that an execu.
tion bhad isqued fo the proper constable,
and a retwrn thereon that no goods
could be found, sufficient to satisfy the
«8id demand, Actof March 20th, 1810,

(post.} which repesls and supplies a
similar provision in the ¢act for the
more easy and speedy recovery of small
debts,” passed: Mareh 1at, 1745.6,

Various laws have been passed with,
respect to the acknowledgment of She«
riffe’ deeds. :

By the 11th section of the act of
April 13th, 1791, (post. chap. 1564,)
wheré lands dre sold by the Sheriffs®
of the several counties of this State, by
virtue of writs issuing out of the Su.
preme Court, the deed may he acknow.
dedged before the Judges at Nisi Prius
held in and for the eounty where sucly
lands lie ; but this part of the acthas now
hecotne inoperative, except in the coun-
ty of Philadelphia, by the abolition of
the Courts of Nisi Prius and Circuil,
Courts,

And, by the same section, wherever
any lands are sold by victue of writs of
testatum, the deed may be acknowledgs
ed in the Court of Common Pleas of
the county where the sale is made.
And by the 7th see¢tion of the act of
30th September, 1791, (post. chap.1590,)
deeds executed by any Sherif}, by order
of Coupt, for lands sold by his predes
cessor in office, such deeds may be ace
knowledged in the county where the
lands lie, in the same manner as is
permitied to be done by the Sheriff who
sells and conveys such lands,

And by the I0th section of the act
establishing Circuit Courts, passed
March 20th, 1799, lands sold by virtue
of testatum executions, issued either
by the Supreme or Circuit Courts, the

.deeds thereof may be acknowleged be-

fore the Justices of the said Cireuit
Courts in the county where the lands
are situated, or in the Courts whence
the executions respectively issued, but
not elsewhere ; but as there arenow no
Circuit Courts existing, part of this
section-is also inoperative,

It had been considered that onan
execution and sale of lands, conform~
ably ta the English law, that the sheriff
could not give possession to the purcha-
ser; and an elaborate and learned opi-
nion and judgment on this point, is to
be found in Addison’s Reports, page 199,
The legislature, thercfore, by the act
of April 6th, 1802, (post. chap. 2294,)
entitled “ An act to enable purchasers
at sheriff®s, or coroner’s sales, to 9btam
possession,” have remedied this incon-
venience, and where the defendant or
his tenant is in possession of the pre-
mises sold, the purchaser may serve a
notice on him or them, requiring them
to surrender the possession within
three months after the date of such no-
tice ; and upon neglect or refusal to
comply therewith, the purgiiaser may

1705,
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spply to twd justices and proceed to re-
cover possession according to the well
known form of proceeding in case of
tenants holding over, under the act,
commonly called the landlord and te-
nant’s act; and a mode of proceeding is
also provided where the party in pos-
session disclaims holding under the de-
fendant in the execution.

Where the land sold is under lease,
the purchaser iz to stand in the place
of the lessor, and be entitled to receive
the rents, &c. )

Acknowledging a sherifi*’s deed in
Court, and registering it in the Protho-
notary’s office, asis always done,is a
sufficient recording of it, though not
yecorded in the office for recording of
deeds. 1 Dallas, 68,

6, See the act for acknowledg~
ing and recording of. deeds, passed in
1715, (post.chap. 208,)—A mortgage to
be void unless recorded within six
months. See 1 Dallas, 434, 438, 4 Dal,
Yas, 153.

A subsequent simple contract debt
cannot be recovered on a scire facias
upon a prior mortgage, but only the
principal, interest and costs, on pay-
ment of which the Court will stay the
proceedings on the scire facias, Dorraw,
ajsignee v. Xefly, 1 Dallas, 142,

Tebiger's Lessee v, Craighead.

A case was stated for the opinion of
the Court containing these facts, A
tract of land in Cuméeriand county, was

" mortgaged by J. G. tothe trustees of

the loan-office (whose rights, powers
and duties have been transferred by law
10 the plaintiff, as state treasurer,) and
the land was afterwards levied upon,
and gold at sheriff’s sale to the defen-
dant, by virtue of a subsequent judg-
meunt and execution. The guestion was,
‘whether the mortgage remains s lien
mupon the land, against the purchager
at sheriff’s sale?

By the Court. The case admits of no
doubt. Judgment must be entered for
‘the plaintiff, 4 Dallas, 151,

Husband and wife have issue, and
mortgage the lands of the wife with-
out acknowledging the same. The lands
of the wife are bound only during the
life of the husband. MSS. Reports, Su-
preme Court.

§9 Objections to sheriffs’ sales must

* be made before the deeds are acknow-

ledged. 2 Binney, 2927.

The sheriff’s vendee is not to be af-
fected by any secret agreement between
the parties to the suit on which the sale
‘was grounded, ar by a deed unduly re-
corded, if he had neither actual, or con-
structive notice thereof, MSS. Reports,
Supreme Court,

But where the sale is fraudulent and
aovenous, though the sherift’s deed has

been acknowledged, after a rule to shew
cause why the sale should not be set
agide, the party, or his creditors, may
try the fairness of the sale before the
Jury. Lessee of Dawson v. Morrizy
Philadelphia, Feb’y, 1807, at Nisi Priue,
MSS. Reports. .
Where a levy is set aside, and a ven-
ditioni exponas 18 issued without a fresh
levy, a sale under it is void, and the

purchaser derives no title. The 9th -

section of the act in the text protects
a purchaser in the event of the reversal
of a judgment under which the salewss
made ; but not where the sale wsg
made under void process. Burd v.
Dansdale’s lessee, in error. 2 Binney, 92.

If a plaintiff levies a fleri facias upon
the defendant’s lands, and then charges
him in execution upon 2 ca. sa. either
the fieri faciae or the ca. sa.; may be set
aside at the defendant’s election ; but
if he submits to the ca. #a. and obtains
a discharge from it by the insolvent
law, then the fieri facias, ang all the
proceedings under it, ave gone ; and if
the plaintiff sues out a wenditioni exponas
and sells, the Court will not permit the
Sheriff to acknowledge the deed to the
purchaser.

If defendants lands are aliened by him
before execution, the plaintiff is not
obliged to take a scirc facias against the
terre-tenants, before he can have exe-
cution in the hands of the alienee.

An execution within a year and a
day, continues the lien of & judgment,
withouc resorting to a scire facias under
the act of April 4th, 1798,

Whether a sale of defendant’s lands
under & younger judgment, affects the
lien of an older one, remains undecided.
Tutgzg v. Taylor and Barron. 3 Binney,
218,

The aliqs execution, with the zestarum
clause in Penusylvania, is founded on the
24th section of the act of 22d May, 1722,
post. chap. 255,

The fallowing English statutes, re-
lating to this subject, extend to Penn-
&ylvania,

13 Edward 1, stat. 1. chap. 39, *The
manner to deliver writs to the Sheriff
to be executed. The sheriff returneth “a
liberty,” when none is. Returning of is-
sues. Resistance ofexecution of process.”

Those parts only of this statute are
in force, which define ¢ what shall be
accounted issues,”—Direct the punishe
ment of the Sheriff for false returns ;—
give authority to the Sheriff to do cer-
tain things, in case of the resistance of
the execution of process ; and direct
the punishment of those who resist the
execution of process.

And 26th Edw. 1, stat. 3, chap. 16-
« What shall be done with them that
make false returns of writs I isin thes®




69
S ie—

words : ¢ That shall be done with
them that make false return, whereby
right is deferred, as it is ordained in
the second statute of Westminster, (13
Edw, 1, stat, 1, C. 39,) with like pain.”
This is merely in confirmation of the
statute of 13 Edw. 1. See 2 Inst. 457,

13 Edward, 1 stat. 1 chap. 45, ¢ The
process of execution of things recorded
within the year, or after.” The scire
Jacias, after the year and day, in personal
actions, is given by this statute. For
theugh it had been doubted by judges
of great learning, yet the settled opinion
seems to have been, that at common
law, if after judgment given, or recog-
nizance acknowledged, the plaintiff sued
out no execution within the year, he
was driven .to his original upon the
judgment.

12 Edw. 2, stat. 1, chap. 6, ¢ Anin-
denture shall be made between the She-
riff’ and Bailiff of Liberty, of every re~
turn,”

That part only of this statate is in
force, which obliges Sheriffs and other
officers, to sign their name tothe return
of writs,

3 James 1, chap. 8, # An act to avoid
unnecessary delays of execution” A
writ of error shall be no supersedeas, un-
less sufficient surety entered, &c. So.
16 and 17 Charles 2, chap. 8, sect. 3.

12 James 1, chap. 24, <“An actfor
the relief of creditors against such per-
sons as die in execution.”

It is enacted by this statute, that
¢ The party or parties, at whose suit,
or to whom any person shall stand
charged in execution for any debt or da«
mages recovered, his or their executors
or administrators, may after the death
of the said person so charged, and dy-
ing in execution, lawfully sue forth and
have new execution against the lands
and tenements, goods and chattels, or
any of them, of the person so deceased,
in such manner and form to all intents
and purposes, as he or they or any of
them might have had by the laws and
statutes of this realm, if such person so
deceased, had never been taken ox
charged in execution ;” but the act does
not extend to lands bong fide sold by the
party in execution, after judgment.

By the second section of the act of
1705, (ante. chap. 132,) page 32, all and
every person or persons to whom any
Iands, &c. shall hereafter be sold or de~
livered upon executions, shall hold and
enjoy their respective parts in severalty,
or as tenants in common, and not as
joint-tenants. .

The Sheriff is not intitled to poundage
on a ca. sa. unless he receives and pays
the mogey. 2 Binney, 137.

el § G

CHAPTER CLYV.

An ACT for confirming the sales of lands by attornies or agents,
and for ascertaining the proof of instruments or writings made

out of this province.

‘WHEREAS divers persons living out of this province, are

and have been owners of lands within the same, and such persons
have usually appointed attornies to sell and dispose thereof : to the
end, therefore, that those who have so purchased, and their heirs or
assigns, for ever hereafter, be secured in their titles and estates, Be
it enacted, That all sales of lands, tenements and hereditaments,
formerly made by any attornies or agents, who have been appointed
such by any person or persons who had right so to do, and especially
given them power or directions therein to scll or convey lands, are
and shall be deemed and adjudged good and effectual in law, to all
intents, constructions and purposes, whatsoever, as fully as if the
said owners of such lands had, by their own deeds, bargains and
sales, actually and really sold and conveyed the same ; and all and
singular the lands, tenements and hereditaments, sold and conveyed
as aforesaid, shall be and remain to such purchasers respectively,
their heirs and assigns, for ever, as they were or ought to have been
to the owner or owners of such lands and premises, so employing
his or their attornies or agents as aforesaid.

XL And beit further enacted, That all and every bonds, special-
ties, lesters of attorney, and other powers in writing, which shall be
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