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CHAPTER CXCVI.
- An ACT for limitation of actions.

whatattdns  BE if enacted, That all actions of trespass Quare clausum fre-

e given for

"git, all actions of detinue, trover and replevin, for taking away
goods and cattle, all actions upon account and upon the case (other
‘than such accounts as concern the trade of merchandize between
mérchant ‘and merchant, their factors or servants) all actions of
debt, grounded upon any lending, or contract without specialty, all
actions of debt, for airearages of rent, except the proprietaries quit-
rents, and all actions of trespass, of assault, menace, battery, wound-
ing ‘and imprisonment, or any of them, which shall be sued or
brought at any time after the five-and twentieth day of April, which
shall be in the year of our Lord one thousand seven hundred and
thirteen, shall be commenced’ and sued within the time and limita-
tion hereafter expressed, and not after; that is to say, the said ac-
tions upon the case, other than for slander, and the said actions for
account, and the said actions for trespass, debt, detinue and reple-
vin, for goods or cattle, and the said actions of trespass Quare clau-
sum fregit, within three years after the said five-and-twentieth day
of April next, or within six years next after the cause of such actions
of suit, and not after. And the said actions of trespass, of assault,
menace, battery, wounding, imprisonment, or any of them, within
one year next after the said five-und-twentieth day of April next,
or within two'years next after the cause of such actions or suit, and
not after: and the said actions upon the case for words, within one
year next after the words spoken, and not after.
L. And be it further enacted, That if, in any of the said actions
-or suits, judgment be given for the plaintiff, and the same be reversed
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by -error, or a verdict pass for the plaintiff, and upon matter al- 1713.
ledged in arrest of judgment, the judgment be given against the ‘=t
plaintiff, that he take notking by his plaint, writ or bill, then, and ﬁg““ﬁg;“{f,ff}:
in every such case, the party plaintiff, his heirs, executors or ad- meweancr
ministrators, as the case may require, may commence a NEW ace inoneyeax
tion or suit, from time to time, within a year after such judgment
reversed or given against the plaintiff as aforesaid, and not after.

L. And be it further enacted, 'That in all actions of trespass Wherea dis:
Quare clausum fregit, hereafter to be brought, whercin the defen- be allowed.
~dant or defendants shall disclaim, in his or their plea, to make any
title or claim to the land in which the trespass is by the declaration
supposed to be done, and the trespass be by negligence or involun-
tary, the defendant or defendants shall Be admitted to plead a dis-
claimer, and that the trespass was by negligence or involuntary,
and a tender or offer of sufficient amends for such trespass, before
the action brought, whereupon, or upon some of them, the plaintiff
or plaintiffs shall be inforced to join issue ; and if the said issue be
found for the defendant or defendants, or if the plaintiff or plain-
tiffs shall be non-suited, the plaintiff or plaintiffs shall be clearly
barred from the said action or actions, and all other suit concern-
ing the same.

IV. And be it further enacted, That in all actions upon the case, Iations of

slander,,

for slanderous words, to be sued or prosccuted by any person or ﬁf& the

persons, in any court within this province, after the said twenty-. found wnder
. ’ 0] . . - orLy stud~

fifth of April next, if the Jury upon trial of the issue in such action, tng, the |

COsts sha e

or the Jury that shall enquire of the damages, do find or assess the fi; same.
damages under forty shillings, then the plaintiff or plaintiffs in such
action, shall have and recover only so much costs as the damages
so given or assessed do amount unto, without any further increase
of the same; any law or usage to the contrary notwithstanding.

V. Provided nevertheless, 'That if any person or persons, who is provisionfor
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or shall be entitled to any such action of trespass, detinue, trover, fer g, &
replevin, actions of account, debt, actions for trespass, for assault, byl cwse
menace, battery, wounding or imprisonment, actions upon the case
for words, be, or at the time of any cause of such action given or
accrued, fallen or come, shall be, within the age of twenty-one
years, feme covert, non compos meniis, imprisoned, or beyond sea,
that then such person or persons shall be atliberty to bring the same
actions, so as they take the same within such times as are hereby
before limited, after their coming to or being of full age, discover-
ture, of sound memory, at large, or returning into this province, as
other persons.

Pagsed 27th March, 1713.~Recorded A. vol. IL page 71, ()

(1) For the limitation of actions re-
specting real estates, and the recovery
of forfeitures, see chap. 1134, Against
what exceptions a sheriff’s deed, with
81 years quiet pogsession, shall be ef-
fect}ml, see chap. 1134, sect. 7. Suits
apgainst the sureties of sherifly, or co-
raners must be instituted within seven
years after the date of the bonds. Chap.
1477, [And now, by the actof 28th

March, 1803, (post. chap. 2355,) within
five years.] Sce, also, as to the equi-
table effect of seven years possession,
ante. chap. 145, No fine, or common
recovery, nor any judgment, inanyreal,
personal, or mixed action, shall be .
avoided or reversed, for any defect ov
error therein, unless the writ of error
or appeal be brought and prosecuted
with effect within seven years, {chap.
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1564, sect, 20. Debis not secured by

Loy TOIEZAgE, &L, shall not be alien on real

estate, longer than seven years after
the decease of the debtor, unless a suit
is brought within that time, in the man-
ner which the law prescribes, chap.
1938, Creditors not exhibiting their ac-
counts within one year after public no-
tice, shall be barred of any dividend in
the remasining assets of the decedent’s
estate, (chap. 1740, sect. 14.) Relations,
&c. not exhibiting their legal claims to
an intestate’s estate within seven years
after his decease, shall be barred. Jbid,
sect. 13. [Limitation of suits against
sureties of executors and administrators,
chap, 1938, sect. 2.] For the limitations
of prosceuting particulur offences, and
of exhibiting claims on the public; sce
the index to this edition, title Limita-
1iox. By an act of the 2st of June,
1781, (chap. 934, sec.10,) “It was pro-
« vided, that no debt or demand,
¢ which was not barred by any act of li-
< mitation on the first day of January,
€ 1776, should be barred by such act,
< until two years after the passing of
“ the law, and until such time as is li
< mited by law, according to the nature
« of each case.,” By an uct of the 12th
of March, 1783, (chap. 997,) it was fur-
ther provided, that ‘¢ No act of Hmita.
*¢ tion of actions should run or be deem-
¢ ed ortaken to have run, at any time
« between the 1st of January, 1776, aund
“the end of one year from and after
¢ the 21st of June, 1783, upon all debts
“and contracts made or estered into
¢ before the 1st of Junuary 1776

The stutule of 32 M, VIIL chap. 2,
making sixty years possession a valid ti-
tle tn lands, extends to Pennsylvania.
1 Dallas, pages 15,67, But for the sta-
tute to operate, the possession must be
adverse, Jbid, [Thisstatute is superse-
ded bythe act of 1785, (post.chap. 1134.)

The Court will never open a regulay
Judgment, to letin a plea of the stutute
of limitations. 1 Dallas, page 239,

The acknowledgment of a debt, after 2
suit brought, takes it out of the statute
of limitations. 1 Dallas, page 65,

It is only necessary to enter the con-
tinnances, in order to prevent the bar
of the statute of limitations, where the
writ ond declaration disagree as to the
nature of the action, 1 Dallas, page 411.

Actions upon promissory notes are to
be bronght within the same period li-
mited for bringing actions on the case:
(See post. chap. 207. sect, 6.) ("Note to

Jormer edition. )

In an action brought by a plain-
tiff, vesident in Swth Caroling, sgainst
a defendant resident in Pengylvania, 10
recover the amount of a promissory
note due for more than six years, the
act of limitation was pleaded; and the

point was referred, upon s case stated,
to the opinion of the Court. After ar-
gument, the judges unanimously deci-
ded ttat the action was barred, and
Ea\'e judgment, accordingly, for the de-
endant. Ward v, Halam. 2 Dallas, 217.

Unliquidated accounts between mer-
chants, in the" capacity of principal and
factor, are not within the act of limita-
tions.

The case wes, debt on bond, dated
August, 1774. Ples, payment with no-
tice of set-off, On the trialin the Com.
non Pleas, Nov'r 10th, 1794. Thebond
was exhibited, without any indorsement
of a payment, for principul, or intercst.
The defendant, by wuy of set-olf, offer-
ed evidence to shew, ¢ that after the
execution of the bond, and before the
commencement of the suit, the plaintift
had become indebted to him in a sum
exceeding the amount 'of the bond, up-
on accounts still remaining unliquidated
and unsettled between them, ‘an mer-
chants, concerning the sales of mer-
chandize made by the plaintiff, in parts
beyond the sex, as agent and factor for
the defendant,” -

It was objected that there was &
lapse of more than 17 years, since the
date of the last item of the accounts,
and no proof given of any subserquent
demand of thi: money now proposed o
be set-off ; and that the long scquies-
cence of defendant, as well as the posiv
tive bur of the net, must be sufficient to
prevent his recovering, or defulking
the amount. The Court, however, ad«
mitted the evidence, and the jury found
a verdict in favour of the defendant, for
a balance. And, upon errot; the Court
were, unsnimously, of opinion, that the
accounts on which the set-uff had been
claimed, were not within the nct of li-
mitations, and that the evidence was
rightly admitted, amd affioned  the
judgment, Stiles, plaintiff in ervor, v»
Donaldson. 9 Dallas, 264,

The zet in the text does not prescribe
the period when a suit. on 'z boud shall
be barred, any more than the statuie of
21 James 1, c. 16. But on the princi-
ple on which those acts were pussed,
the law will presume payment after a
certain length of time. MSS, Reports,
Supreme Court, Ileeson’s Executors ve
King, Suit brought 25 yeurs after bond
was payable. Verdict for defendant’
S. C. 8. MsS.

And in Marters® executors v. Buyllmary
Danphing Nisi Prius, Octoher, 1795, bes
fore Yeates & Smith, Justices,

Debt on bond, dated 1st of August,
1764, for payment of 4. 20 with inte-
rest, in one year.

The defendantrelied on the presump-
tion of puyment afier so great a lapse of
{ime,
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The suit was brought to Sept’r, 1792.
A small payment was indorsed on the
bond, as having been paid 3d June,1772,
which was sworn by two witnesses to
be the hand writing of the defendant ; but
another witness, who lhad the bond in
his possession for some time, swore
that the indorsement was not on the
bond in 1776—but musthave been made
since. A demand was made from de-
fendant in 1792, before the commence-
ment of the suit, who said he was wil«
ling to pay what was due on the bond,
but that he had paid . 10 thereon to .
AL in 1771, and appointed a subseguent
day for settlement, but did not keep his
appointment.,

To account for the length of time,
plaintiffs shewed, that their testator, by
his will dated 3d March, 1770, had de-
vised to his widow certain bonds,which
had been agsigned to her, and after his
death she possessed herself of this obli.
gation, against the consent of at least
one of the executors, and held it until
the death of . M who was her second
husband, in 1776, when she delivered
it up, and died in 1778.

The declarations of the other execu«
tor, who was the brother-in-law of the
defendant, on the morning of the trial,
were given in evidence, that the widow
of Master had received the bond, with
the others from him, and that some part
of the bond had been paid, but not to
him, nor did he see the money paid.

The Court charged the jury, that as
to the actual proof of payment, it must
be submitted wholly to them. 'The de-~
clarations of the executor, in derogation
of his trust, and in favour of his brother~
in-law, at that late day, were very sus-
picious.

On the ground of presumptive pay-
ment, arising from length of time, there
remained about eighteen and an half
years to be accounted for. The bond
was payable August 1st, 1765, and fromi
thence to 1st January, 1776, was ten
years and five months, Take off the in.
terval from January 1st, 1776, to the
215l June, 1784, under the actof assem-
bly (of March, 1783,) and then recur to
1784, and count to 1792, the time of
commencing the suit, the period will be
about 8 years and 1 month, making in
the whole eighteen and an half years,
The law for Limitation of actions, does
not include bonds and specialties ; but
the principle which gave rise to that
act, extending also to them, it has been
determined, that where the limitation
act doea noz apply, that period shall not
be computed in’ judging of the legal
presumption of payment.

In the case of Oswald’s excoutore v.
Zegh, (LTerm Rep. 971,) the latest

case in the books upon this point, nine-
teen and an half years, of itself merely,
were held insufficient to form the pre-
sumption ; and Buller, ¥, in that case,
said, that even with regard to the rule
of twenty years, where no demand has
been made within that time, that is only
a circumstance for the jury to found a
presumption upon, and is itself no legal
ar.

But in this case, evidence has been
given to repel the presumption. 1. The
possession of the bond has been in the
widow since the testator’s death. 2.
The defendant has acknowledged a bu.
Insnce due on it. - 3. The defendant h: g
indorsed on it a payment in 1772 ; -1l
of which tend to weaken, if not wholly
to destroy the legal presumption.

Verdict for the plaintiff. MSS. Re-
ports.

A legacy, or trust, are not within the
act of limitations, but after a length of
time payment will be presumed; yet
such presumption may be rebutted by
other circumstances. MSS. Reports,
Supreme Court.

So, where the declaration stated, that
the intestate on the 7th of June, 1769,
was indebted to the plaintiff in £, 47.
30. 8. for money had and received to
his use, of and from the estate of Tobi~
ae Ritter, as administrator thereof, and,
so0 being indebted, promised to pay, &e.
(the request to the now administrators
was laid on the 1st June, 1789.) Pleas,
non assumpsit, and payment, and non as-
sumpsit infra sex annos.

The plaintiff and intestate were joint
administrators of the estate of Rirery
and settled their administration account,
which was passed in the Orphans’
Court of Lancaster county ; and on tha
7th June, 1769, the Orphans® Court set~
tled the sum due to the plaintiff from
the intestate, by their decrce, to be
4 47, 10, 8. for his advancements be-
yond what he had received, the chiet’
of the monies having been received by
the intestate.

This decree was shewn in evidence
as the foundation of the present suit.
which was brought to August Term,
1788, in the Common Pleas,

Swnith, Justice, held, that the act of
limitations applied to this case, (being
a general imdebitatus wssumpsiz, ) and
that it forrms none of the exceptions
thereto. The act is founded in common.
justice and experience ; receipts may
be lost, and witnesses will die. Indeed
slender proof of an acknowledgment of
the demand will take a case out of the
act ; and in one instance it has been de-
termined, that such acknowledgment
pending the suif, muy be received in
evidenee, Herg nineteen yearsclapsed

1713.7




1713.
W

80

——

after the decree, before any suit was
brought. But the point was reserved ;
verdict for the defendants.

A new trial was moved for on the
2rth of December following, in bank ;
but the Court refused to grant a rule
to shew cause. Gemberling v. Myers
administrators, Dauphin, October, 1798,
at Nisi Prius.  MSS, Reports.

The act only takes place from the
time when the right of action accrues,
and if there be fraud, from the time of
its discovery. Sfones v. Rees's executors.
Circuit Court, Fayette county, October,
1804, before Yeates & Smith, Justices, .

This was, case in nature of deceit in
the testator for affirming negro 77/ to
be a slave for life, and selling him to
plaintiff 5 whereas in truth he was a
freeman, and afterwards duly liberated.
There were also counts for money had
and received, and money laid out and
expended, at the instance of the testa-
tor, 5
The facts, 50 far as they relate tothis
subject were these. About 1786, Rees
sold the negro to the plaintiff, and re-
ceived the consideration money, The
negro brought a writ of homine replegi-
ando against the plaintiff to December
term, 1799. The defendants, after the
death of Rees, were duly notified there-
of, und were required to take upon them
the defence. In March, 1801, the suit
wag tried, and a verdict found for Will,
the plaintiff, with damages, against
Sones, the defendant, the now plaintiff.

In the present suit, the pleas were
non assumpsity and non assumpsit infra
sex annos.

The Court suid, that the act of limi-
tations did not seem to apply to this
case. The bar only takes pluce from
the time when the right accrues, and
not from the time of making the promise.

The jury are trying a question of ac.
tual or constructive fraud, Wherever
there is a fraud, the act of limitationsis
no plea, unless the fraud be discovered
within the time ; nor even if the fraud
be discovered within six years, unless
the party were couscious of it.

While the slavery of the negro was
uncontested, the plaintiff had no ground
o suppose he had been injured or de.
ceived; but when he obtained lis liber.
ty in a due course of law, his right of
action acerued agninst the defendants,
MSS. Reports.

Andin the case of Smith v. Porter, in
the Supreme Court; Murch, 1807, the
opinion of the Court, which states the
only questionin the cause, was delivered
by the Chief Justice, ag follows ;

This case comes before the Court on
a speeial verdict, and the single ques-

tion ig, whether a debt due on nccount.
and barred by the act of limitations, is
revived by the following clause in the
will of Robert Smith : ¢ 1 order and di-
rect all my just debts and funeral ex-
penses to be paid.” Clauses of this
kind are very usual in last wills, Itis
a form of old standing, probably intro-
duced from Lnglish precedents. There
are some countries, in which it now is,
or heretofore may have been uscful to
direct the payment of debts in & man’s
will, because it may tend to mske cer~
tain kinds of property subject to the

payment, which otherwise would not,

have been so. Butin Pemnsploania, itif
altogether unnecessary ; because with-
out such direction the whole property
of the testator, real and personal, must
be applied to the payment of his debts.
To give this direction the largest im=~
port it will bear, it is no more than a
desire of the teatator expressed to his
executor, that his just debts shall be
paid. Whether the debts are justor
not, must be left to the judgment of the
executer before he makes 2 voluntary
payment. And if upon a candid exami-
nation, he thinks a debt not justly due,
it would be doing violence to the words
of the testator, o to construc them, a3
to deprive the exccutor of the legal
means of defence by pleading the actof
limitations. But an executor is not al-
lowed to plead that act against a just
debt ; on the contrary, if he knows it
to be just, I thinkit is as dishonest in
him to use that plea, as it would bein
the case of his own debt. Congiderings
therefore, the clanse in question, ace
cording to its obvious meaning, without
regard to judicial decisions, it cannot
he suid that it revives a debt barred by
the act of limitations.

But as this Court is bound by the au-
thority of cascs adjudged by their pre-
decessors, it becomes necessary to in-
quire what decisions have beén made,

Some period for the limitation of ac-
tions is necessary for the peace of soci-
ety. 1 belicve, that in all enlightened
countries, regulations for the purposc
have been adopted, Like sl other good
things, they are liable to abuse ; and
the Indignation which is excited in ho-
nest busoms atan attempt to evade pay-
ment of a just debt, by a legal subter-
fuge, has sometimes produced decigions
which, although not now to be contra-
dicted, are scarcely to be reconciled to
vewson.  The slightest acknowledp-
ments of a debt, though very far from
any thing like & promise, have been held
to be evidence sufficient to justify & ju-
ry in finding that there was an actus
promise, But the indystry of the plain-
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tiffs’ counsel has fot produced a single probable, however, that the decigion 1713+
case in which it has been decided, that was made as reported, becuuse it was ‘wapmed

a direction in a will like the present re-
vives a debt barred by the ststute. It
was several times determined between

the years 1690 and 1726, that wherea -

testator creates a fund in trust to pay
his debts, the creditors barred by the
statute shall come in equally with the
others. In the year1727, however, the
House of Lords in England, reversed a
slecree which was founded on this prin-
ciple in the case of Blakeway v. the
Earl of Strqfford. 3 Bro. Parl. Ca. 305.
In the year 1744, Lord Hardwicke states
the rule to be, that debts bavred by the
statute shall be paid out of a trust fund
of lands created for payment of debts,
although he declares he cannot see any
good reason for it. 3 Atk.107. Butin
1754, he says-that this principle has
been a good deal shaken by the decree
of the House of Lords in Lord Strafford’s
case, and that if the case before him
had turned upon that point, he should
have taken time to consider it. Ambl,
231. In the case of Legastick v. Cowne,
in 1730, Mosely, 391, it was expressly
decided, that the plea of the statute of
limitations is a good barin a case where
o testator ordered his debis to be paid.
‘This case is reported by Mosely, who
tloes not stand highin reputation ; it is

but thre® years after the decision in the
House of Lords in Lord Strafford’s case,
and seems to have been founded on it.

In our own Courts, I know of no de-
cision of the point in question, although.
I understand, that on more than one
occasion, intimations have fallen from
different judges unfavourable to the re-
vival of the debt; but as no decision
was made, it would not be proper to
give weight to these intimations. In
point of authority, then, the matter
stands thus ; there is one decision on
the point that the act of limitations is a,
bar, notwithstanding the direction ta
pay all just debts ; and there is no ex«
press decision to the contrary, This
being the case, und feeling no inclination
to go beyond the principles that have
been established, I think myself bound.
to say, that I do not conceive the direc-
tion by Robert Smith to pay his just
debts, can be fairly construed so as to
deprive his executors of the right to
plead the act of limitations in such
cases as they think proper.

A nonsuit was accordingly ordered,
1 Binney, 209.

See the act of 1785, (post. chap.1134,>
for notes respecting the Limitation off
actions for real estates.

ey § Qs

' CHAPTER CXCVI, .
A ACT for establishing Orphans’ Courtse

WHEREAS by certain laws of this province, now in forcey
Several matters of great importance are directed to be done by the
Orphans’ Courts, which being discontinued by the repeal of the for-
mer law of courts, and not hitherto revived, nor effectually supplied
by another law, divers orphans, and persons concerned for them, or
intrusted with their estates, labour under great inconveniences:
Be it therefore enacted, That the Justices of the Court of General The Justies
Quarter Sessions of the Peace in each county of this province, or 50 of Quarter
many of them as are or shall be from time to time enabled to hold hold the or-
those courts, shall have full power, and are hereby empowercd, in Pre’ €our:
the same week that they are or shall be by law directed to hold the
same courts, or at such other times as they shall see occasion, to
hold and keep a Court of Record in each of the said counties ; which
shall be styled The Orphans’ Court, and to award process, and cause Thele gowe:
to come before them, all and every such person and persons, who, -
as guardians, trustees, tutors, executors, administrators, or other~
wise are orshall be entrusted with, or any wise accountable for,
any lands, tenements, goods, chattels or estate, belonging or which
shall belong to any orphan or person under age, and cause them to
make and exhibit, within a reasonable time, frue and perfect inven,
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