ACTS

OF THE

General Aggemblp of Penngylbvania,

Passed at a Session which commenced Octoberg14th, 1714,
and ended May 28th, 1715,

A715. CHARLES GOOXKIN, LIEUTENANT-GOVERNOR,

CHAPTER CCVIL
A ACT for the assigning of bonds, specialties, and promissory notess

WHEREAS it hath been held, that bonds and specialtics, un~
der hand and seal, and notes in writing, signed by the party who
makes the same, whereby such party is obliged, or promises, to pay
unto any other person, or his order or assigns, any sum of money
therein mentioned, are not, by law, assignable or indorsable over to
any person, so as that the person to whom the said bonds, special~
ties, note or notes, is or are assigned or indorsed, may in their own
names, by action at law, or otherwise, recover the same : Therefore
to the intent to encourage trade,commerce and credit, Be it enacted,

Honds, & ' That all bonds, specialties, and notes, in writing made or to be made,

Telae® and signed by any person or persons, whereby such person or per-
sons is or are obliged, or doth or shall promise to pay to any other
person or persons, his, her, or their order or assigns, any sum or
sums of money, mentioned in such bonds, specialties, note or notes,
may, by the person or persons to whom the same is or are made
payable, be assigned, indorsed and made over to such person or per-
sons as shall think fit to accept thereof.

Suchase JIL And that the person or persons, to whom such bonds, spe-

;ig'i';;!;;a?m, cialties or notes, are or shall be assigned, indorsed or made over,
their factors, agents, executors or assigns, may, at his, her or their
pleasure, again assign, indorse and make over the same, and so fotics
quoties.

sseintieir XL, And that it shall and may be lawful for the person or per-

ewapamsss gons, to whom the said bonds, specialties or notes are assigned, in-
dorsed ormade ovar as aforesaid, in his, her or their own name o
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names, to commence and prosecute his, her or their actions at law, 1715,
for recovery of the money mentioned in such bonds, specialties or ‘e
notes, or so much thereof as shall appear to be due at the time of
such assignment, in like manner as the person or personsto whom
the same was or were made payable might or could have done.

IV. And in every such action, the plaintiff or plaintiffs shall re-
cover his,her or their damages, and costs of suit ; and if such plaintiff
or plaintiffs shall be non-suited, or a'verdict be given against him,
her or them, the defendant or defendants shall recover his, her or
their costs, against the plaintiff or plaintiffs.

V. And every such plaintiff or plaintiffs,

respectively, recovering, may sue out execution for such damages
and costs, in the like manner as is usual for damages and costs in

other cases.

VI. And be it further enacted, That all and every such actions on
such promissorynotes shall be commenced, sued and brought, within
such time as is appointed for commencing or suing actions upon the

years of the late Queen Anne, entitled dn act for limitation of ac-

tions,

VIL. Provided always, That no person or persons shall have
power, by virtue of this act, to make, issue, or give out, any bonds,
specialties or notes, by themselves or servants, than such as they
might have made, issued, and given out, if this act had never been

made.

VIIL, And that all assignments made, of bonds and specialties,
shall he under hand and seal, before two or more credible witnes- 233"» seals

SES.
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defendant or defendants, and sue out
execution,

Limitation
of uctions on
promissory
rniotes, ante.
. ? X chap, 196, 13
ease, by an act of this province, passed in the eleventh and twelfth %.

Asgignmen
1o beg undel"'— .

1X. Provided also, That it shall not be in the power of the as- Afterassig-

debts or sums of money really due by the said bonds, specialties or

notes,

Passed 28th May, 1715 —~Recorded A. vol. X1 page 101, (")

("n) By the act for incorporating the
bank of Pennsylvania, (chap. 1656,) sect,
13,) all notes or bills discounted by that
bank are placed on the same footing as
foreign Dbills of exchange, so that the
like remedy may be had against the
drawers and indorsers, except so far as
relates to damages.

The assignee of a bond takes it at his
own peril, standing in the same place
ag the obligee, 8o as to let in every de.
fulcation which the obligor had against
the obligee, at the time of the assign-
ment, or notice of it, The only intent
of the act is to enable an assignee of a
bond, &c. to sue in his own name, and
10 prevent the obligee from releasing
after assignment, 1 Dallas, 23, So,in
the case of a promissory note, the in.
dorsee takes it subject to all equitable
considerations, to which it was subject
in the hands of the indorser, the origi-
nal payee. Jhid. 441, 4 Dallas, 62. Sce
3 Bigney, 16% )

A bill of exchange, without the
words ¢ or order,” or other words of
negotiability, is not indorseable over,
s0 as to enable the indorsee to bring an
action on it, against the acceptor, in his
own name. 1 Dallas, 194, And the
sale and delivery of a promissory note,
by a payee, without any indorsement or
assignment, is notof itself' alegal ground
of asyumpsit, to enable the purchaser in
his own name to sue the drawer, Jbid.
871, (" Noe toformer edition. )

Sce the notes to the ¢ act for defal-
cation,” ante. pa. 51, (o ap. 150.) And
Rousset V. Insurance Company of N. A.
1 Binney, 429, and Gourdon v. the same,
ibid. 433, (in thenote,) full abstracts of
which cases are giveo in the note to
chap, 150,

What constitutes a legal assignment

under this act, sce 1 Dallas, 444, In
which case it is szyd by the Court, tha{
the covenant implied by the word as-

. . . ment,the asy
signors, after assignment made as aforesaid, to release any of the signce not 1

relegse.



et
ey

signed, extends only to this, that the ds«
sirnee should receive the money from the
obtigor tor Liy awu uss: und if the obli-
gee received it, that then the assignor
would be answerable over for it.

In M*Cullough, assignee, v, Houston, 1
Dallas, 443. The Chief Justice, in deh-
vering the opinion of the Court, among
other points, states, ¢ that before this act
wrag passed, it appears that actions by the
payee of a promissary note, were not main-
tained, nor can they since be maintaned,
otherwise than by extending the English
statute of 3 and 4 Ann. chap. 9, sect. L
Actions upon promissory notes were pro-
Iably brought here, soon afier the passing
of the statute, by attoruies who came
{rom Lngland, and were accustomced to
. the forms of practice in that kingdom, but

did not, perhaps, nicely attend to the dis-
crimination with regard to the cxtension,
or adoprion of statutes. 1 have no douby,
indeed, that many acts of parliament, pass-
ed, not only Lefore, but subsequent to the
union of Lngland and Seotland, have, by
the same mcans, been introduced and prac-
tised upon in Pennsplvania: and as experi-
ence has proved such proceedings to be
engfitiud, so constaut and uninterrupied usage

Das given them, alegal existence, that cannot -

now be shaken or destroyed. But the ine
doisees of promissory notes, according to
the best nformation which we can ob-
tain, have never gromaded their actions
against the drccer, upon any other basis
than the act of assembly now under consis
deration. . Though I think the action by
wn indorsee againgt the indurser, aust le
Jouided on the statute of dwies aud the weaye
wrer ity 23 no cuch action Is given by the
uet” (in the text,)

The farce of this opinion will be scen hy
ottending to the language of the actin the
trxt,  Ia it, there is no provision enubling
tire promisses, or drawee to Iiing un ace
vion on the note jtselts und such action
id not lic ar common law, Nor does the
act extend further than to enubls the as.
signee, or indorsee, to bring an action in
his own name against the drawer : bat
there is no provision that an indorsee chall
sne the indorser, aconrding tu the custom of
onerehants, although it is evident that the
moakers of thc act had tue statate of e
in view, from their having, in other ve-
specets followed the very words of it, Pro.
bably the usage that had obrained ofbring.
ing actions on such notes, was considered
@ rendering an e¥press provision unneces.
Hary.

The statnte of Anne, having thus been
alopted, and proctised under for more
thana cenrury, is reported by the Judges

+1o the Legisiature, as being in force here,
and part of the law of the land. It gives
the remedy by action on promissory notes,
according 10 the custom of merchants, as
vhn ony infund bills of uxchange, not one

Iy agdinst persons signing such note, buk
against any of the persons that indorsed
the same, &ke

Only the 1st, 3d, 4th, and 8th sections
of* this stature ar< 1 force here: the se.
cond section 1s supplied by the 6th section
of the act in the text.

If the abligee of a bond assigns it, notice
ought to be given to the obligor, in order
to prevent his paying the money to the
person who has thus parted with his inte-
zest, By Shippen, President, 2 Dallas,
49, 50. See 4 Dallas, 62,

In Humphries v, Blight's assignees, 4
Dalias, 371, the Judges of the Circuit
Court of the United States, said, ¢ In thé
case of negotiable paper, or in the case gf
an assignable bond,we have always thought,
that the nssignee rakes it discharged of all
the equity, (as between the original para
ties,) of which he had o notice, But
whenever the assignee has notice of such
cquity, either positively, or constructively,
he takes the assignment at his peril.
Duare, and see the cases before cited, and
to what extent this case is to be under=
stood ; and Ludwickv. Croll, (infra.)

A simple contract debt, not founded on’
any note in writing, cannot be assigned so
as to enable the assignee to suc in s own
name, 1 Dallas, 268,

But after a bona fide assignment of a
simple coatract debt, the Court will not
allow the nominal plaintifl to discontinue
un action brought to rucover it for the use
of the assignee, M¢Cullum v. Cove. 1
Dallas, 139,

A writing under seal cannotbe given
in evidence, In an action of asswmpsit on
# promissovy note.  Fanuary assignes v
Goobhnan, 1 Dallay, 208,

Ou generat principles  of law, atock
contracts cemwt be regarded as nego-
tiahle 5 but o conteactor may make him-
self linble as i they were w0, I'he con-
tract was  expressed in these words:
«(m the 18th of April, 1792, I promise
to receive from Foseph Bogys, or order,
$10,000 six per cents. and pay him for
the same, at the rate of 233, 74d. per
pound.

(Signed,) Francis Ingraham.?”

The assignment was indorsed in
these words: * T do hereby authorize
William, Rerdy or his order, to tender or
deliver the stuck within mentioned, apd
the said William Reed, or hLis order, to
receive for the same, the sums of mo-
ney due and payable therefor, ut the
rates within expressed. April 7th, 1792,

(Signed,)  Soscph Boggs

The plainniff gave notice of the as-
signment to the defendant, a short time
before the duy fixed for the execution
of the contract: and the stock was ten-
dered in due form.
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The assignee brought this suit in his
' own name, to recover the amount of the
difference due on the contract.

By the Court. The action is well
brouglit, as it is founded on a contract,
in which the defendant expressly stipu-
lates, that he will receive the stock
from, and pay the price to Fosepk Boggs,
or hiz order. 'The maxim, modus et con-
ventio vincunt leges, applies forcibly to
the case. Reed v. Ingraham, 3 Dallas,
505, and confirmed, on motion for a new
trial, upon mature deliberation. 4 Dul-

us, 169. Note—The other part of the
contract, which does not appear in the
printed case, is as follows: * Bogge
promises to transfer to Jugrakam ot his
order, the same amount of six per cents.

upon his paying 2o Aim, or order, the .

same rate”” S. C, MSS. Reports, Su-
preme Court.

* In debt, the facts were, as follow.

B. an inhabitant of N. Caroling, an
adventurer, claimed a right to a very
large body of land in Keniucky, under a
survey, pretended to have been made
on the 18th June, 1795. This survey
bore the marks of fraud on the face of
it, and was admitted to be fraudulent
by the plaintiff®s counsel. On the Sth
June, 1796, B. conveyed these lands to
the defendant and four others, in consi-
deration of one cent per acre, The de-
fendant paid him £.200, and gave him
two bands conditioned for the payment
of £.275 each, by instalments. One of
these bonds had been assigned to one
1%, whom defendant had satisfied. The
nther, on which this suit was brought,
had been assigned to plaintiff on'the
24th June following., No part of the
consideration appeared to have been
paid by the other purchasers, for their
proportion of the lauds; and B. disap~
peared shortly after the conveyance,
While the defendant helieved he had a
good title to the land, and within two
or three months after the contract, hav-
ing heard that the plaintift’ hud got one
of the bonds by assignment, hie acknow-
ledged, in the presence of Lwo witnes-
ses, thut he mustpay it off. On this
circumstance the plaiutilf’s counsel re-
lied for the recovery.

. By the Cuurt, (“Yeates and Smith, Jus-
tices,) If the plaintiff, ignorant of the
unfairness of the original transaction,
had been induced to obtain the assign-
ment by the defendunt’s promising to
Payit, (1 Washington’s veports, 393,) the
Iatter ought to be bound by his engage-
ment, notwithstanding the great havd-
ship of the case; for he would be the
cause of the deception, and his admise
s1ons woul.d operate &s a new contract
between himself and the plaintiff, But
the ackowledgments in the present in-

stance, coull not have influenced the
plaintiff’s conduct, having been made
several months after the assignment,
Equity will rclieve against a plain
inistake, or against ignorance of title,

though not under all given circumstan-

ces. To make a receipt in full of all
demands, a conclusive bar, it must be
given with full knowledge of all the
facts; and one may avoid a promise, by
shewing that there was no considera-
tion for it.

As between the aobligor and obligee,
who had swindled him already out of
4475, no possible doubt could exist.
The assignee of a bond takes it at his
own peril, subject to every defence
which might be set up against the obli-
gee; and the admissions of the defen
dunt, after the assignment, while his de--
lusion continued, as the fancied propri-
ctor of alarge tract of country, cannot
conclude him on any principle of law,
equity, or good conscience.

The pluintiff thereupon suffered a
non suit, ohn Ludwick, assignee of
Faceb  Bollinger, v. Michael Crall, Nisé
Lrius, Berks county, September, 1799,
MSS. Reports, Sce 2 Binney, 168,

In debt on bond: The facts material
to the present subject, were as follow :

‘Lobert Folnson, the defendant’s tes-
tator, had executed the bond to Mary
Goodwin, R, Sfohnson, the obligor, made
his will on the 26l of July, 1769, and
thereby appointed Caleb Fohnson, the
now defendant, and 8. I.since deceased,
his executors, and svon afterwards died.

M. Goodwin, the obligee, mude her
will on the 27th November, 1782, and
thereby appointed Francis Goodrwin, and
the sforesaid Caleb Fohnson, her exccun
tors. ’

On the 14th of July, 1796, Franccs
Goodwin, assigned the obligation to the
plaintiff,

It was objected that the present suit:

“could not be supparted by the plaintitf

ad assignee, Caled Sohuson, one of the
cxecuturs of the obligee, not having
juined in the assigpnment; that it was
the folly of Afre. Gosdwin to nominate
him her czecutor, who was one of the
executors of her obligor, and known by
ber to be such,

By the Cours. (“Shippen, C. . and
Yeates, F.) The testatris might not haves
known thas fact ; but, at any rate, if this
technical nicety was intended to be in-
sisted on, it should have been pleaded
in abatement, like the case of partown-
ers not sued, Perhaps it would be dif.
ficult, if not impracticable, to have giv-
en the plaintiff a better writ, Caled
Sohnson was not compellable to join in
the assignment, nor could hie he reason-
ably expected. to join in a suit apainat

1715,
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himself. Under such circumstances, a

Ty bill would certainly be supportable in

chancety against the now defendant.
Courts in this state adopt the rules of
equity, which form a part of our law.
We are not necessarily called upon to
say in the preseat instance, how far we
should fecl ourselves obliged to follow
the practice of & Court of Chancery, to

tors of Mary Goodwin v, Caleb Hohnsofy
surviving executor of Robert Sohnzon.
Circuit Court, Chester county, May, 1800,
MSS. Reports.

The assignor of a bondis a compe-
tent witness %o prove that it was frau-
dulently obtained by him, or that it was
given to raise money for the obligor,
and that he used it to pay his own debt.

prevent injustice, if evena plea in abate-
ment had been put in 1o the form of the
assignment.  David Chalfont, assignee
of Frances Goodwin, one of the execu-

Fraud, either in the execution, or the
consideration of a bond, may be given
in evidence under the plea of paymenf
2 Bioney, 154.
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CHAPTER CCVIIL
An ACT for acknowledging and recording of deeds.

ffices for BE it enacted, 'That there shall be an office of record in each
Tedeas county of this province, which shall be called and styled, The Office
bisked.  for recording of Deeds; and shall be kept in some convenient place
in the sald respective counties, and the recorder shall duly attend
the service of the same, and, at his own proper costs and charges,
shall provide parchment, or good large books, of royal or other large
" paper, well bound and covered, wherein he shall record, in a fair
and legible hand, all deeds and conveyances, which shall be brought
to him for that purpose, according to the true intent and meaning of
. this act.

Deadsbefore IX. Andbe it further enacted, That all bargains and sgles,.deeds
‘eacknow- and conveyances of lands, tenements and hereditaments, in this pro-
B % yince, may be recorded in the said office 3 but before the same shall
be so recorded, the parties concerned shall procure the grantor or
bargainer named in every such deed, or else two or more of the witnes-
ses (who were presentat the execution thereof,) to come before one of
the Justices of the Peace of the proper county or city where the
lands lie, who is hereby empowered to take such acknowledgment

of the grantor, if one, or of one of the grantors, if more. )
o proved. TIL But in case the grantor be dead, or cannot appear, then the wit-

nesses brought before such justice shall by him be examined upon
oath or affirmation, to prove the execution of the deed then produ-
Theacknow- e : ‘Whereupon the same justice shall, under his hand and seal,

%er%xé?&:mr certify such acknowledgment or proof upon the back of the deed,

S with ‘the day and year when the same was made and by whom:
And that after the recorder has recorded any of thesaid deeds, he
shall certify on the back thereof, under his hand and seal of his of-
fice, the day he entered it, and the name or number of the book or
roll, and page, where the same is entered.

{,’::35:"‘,?;“‘ IV. And be it furthe‘r c.nacted,_ That all deeds and_conVeyances

rovince, made and granted out of this pravince, and brought hither and re-

-py;%é& ®  corded in the county where the lands lie (the execution whereof be-

ing first proved by the oath or solemn affirmation of one or more of
the witnesses thereunto, before one or more of the justices of the
peace of this province, or before any mayor or chief magistrate or
officer, of the cities, towns or places, where such deeds or convey~-
ances are or shall be made or executed, and accordingly certified
amder the common or public seal of the cities, towns or places,
A here such deeds or gonyeyances are so proyed respectively) shall



