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Passed at a Session which commenced October 14th,?1721,
and ended May 21st, 1722.

WILLIAM KEITH, 11EUTENANT.GOVERNOR,

CHAPTER CCLYV.
An ACT for establishing Courts of Fudicature in this province (o}

WHEREAS the late King Charles the second, by his royal
charter and grant to William Penn, Esquire, of that tract of land,
called Pennsylvania, and for erecting the same into a province, did,
for himself, his heirs and successors, grant free, full and absolute
power to the said William Penn, and his heirs, and to his and their
Deputies and Lieutenants, for the good and happy government of

(o) The Courts of Justice have un-
ergone a variety of aiterations in con-

stitution and jurisdiction, of which the
following suminary will presgnt a ge-
neral view, and the specific variations
will be mentioned in the notes to the
respective sections,

1. Ofthe state and allerations of the
Judicial Department, preceding the re-
volution,—Several acts had been passed
before the one in the text for establish-
ing Courts of Justice; but these being

_ chiefly repealed, itis only neccssary to
recapitulate the powers which were
given by other laws, and which remain
vested in the existing Courts, Thus,
the Justices of the County Courts, were
empowered to lay out cart-ways to the
public road, (chap. 55) to appoint
Viewers of partition fences, (chap.
56) to superintend the erection of
bridges, and the luying out of highways

chap. 57.) No member of a Court
t Justice was allowed to sit while his

own cause was on trial, (chap, 102.)
The County Courts were empowered
to appoint persons to receive claims for
the reward allowed for killing black-
birds and crows, (chap. 112) The
office of Register-General of wills, &c.
was instituted, (chap. 133, sect.
8, and chap. 187.) The Justices of each
county were empowered to grant writs
of replevin, (ante, chap. 139,) and to
issue writs of foreign attachment,
(ante. chup. 142.) County seals were
established, {ante.chap.149,) The de-
fulcation of debts was allowed in actions
depending in the several Courts, and
the mode and efiect of references regu.
lated, (ante. chap, 150.) Regulations
respecting bail were prescribed, (ante.
chupters 151, 155.) Process for taking
lands in execution” was adopted and re-
gulated, (ante. chap. 152,) The pro-
ceedings to recover on mortgages were
detailed, (ante. chap. 152, sect. 6.) The
authority to recommend for tavein i
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1722, the said country, by and with the advice, assent and approbation, of
Ly~ the freemen of the said country, or of the greater part of them, or

cences was vested in the County Courts,
(ante. chap. 172) The periods for
cunsmencing actions were limited, (an-
te chuauters 196, 207, scct. 6.) The
Orphans’ Court was _established, (ante.
chap 197.) Provision was made for
the acknowledgment and recording of
deeds, (ante. ciap. 208.) The jurisdic.
tion of the Justices ot the Peace tor the
recovery of small debts was instituted,
(ante chap. 211.) The respective
Courts of Quarter Sessions were em-
powered to make orders for building
houses of correction, (ante. chap. 229 )
And also to set prices on liquors and
provender for horses, (ante, chap. 235.)
The penal laws were reduced into one
act, (ante. chup, 236,) to which, and the
notes there subjoined, particular rvefer-
ence mustbe had. Provision was madc
for regulatmg party-walls, building, and
partition fences, (ante. chap. 242.) [ Se-
veral of the above cited acts are repeal-
ed, and many of them afterwards sup-
plied.]

Snbsequent to the passing of the act
in the text, the following amendments
and variations occurred, The proceed.
ings respecting attachments as well fo-
reign as domestic were rectified, (ante.
chap. 142, post. chap. 263, 399, 669.)

The practice on writs of swnmons
and arrest was regulated, (post. chup,
285.) The made of barring estates tail
by fine and recovery was recognized,
(post. chap. 384, see chap, 2003.) The
process on taking lands in execution
was improved, (ante chap. 48, 152,
post. chap. 510.) The inconveniences
arising {rom delays of causes after issuc
Jjoined were obviated, by granting, on
one term’s notice, rules for trial or 7on
pros, (post. chap. 556.() By an nct of
the 20th of May, 1767, (post.chap. 560)
s0 much of the act in the text as 1e-
Iates to the appointment of the Justices
of the Supreme Court, and the times of
going the circuit, was repealed ; four
Justices (one of whom tz be styled
Cluef Justice) were directed to be ap-
pointed;; they were enjoined to go the
circuit twice in every year, at such
times as they should appoint ; provision
was made for defraying their expences
on tha cireuit, and for their passing all
ferriey, with theiv attendants, free of
toll.  The removal of causes under £.50
value from the Courts of Common Pleas
into the Supreme Court was prohibited,
under the penalty of paying costs, if re-
moved by the plaintiff, and double costs
if removed by the defendant; but the
proliibition did not extend to actions of

debt for rent, replevin, ejectment, tres-
pass, or any other plaint or suit, where-
in the title to lands, or any other real
estate, might comein question. Ap-
peals were not sllowed from the Su-
preme Court, in any suit wherein there
was a general verdict, or in any other
cage but where there was g demmurrer
to evidence, or bill of emceptions, or
where a writ of error might legally be
brought; and fines were imposed on
non attending jurors. Clapter 643,
provides for the safety of Justices of the
Peace and constables in executing their
respective offices.~—The procecedings on
distress for rent are regulated, (chap.
645 ;) where likewise, provisionis made
for o landlord’s obtaining speedy pos-
seasion of the demised premises, after
the expiration of the lease. A more
casy mode of recovering legacies is pro-
vided, (chap., 654.) 1In order to pre-
vent frauds and perjuries, itis declared,
(chap. 669) that parol leases, &c. except
leages for term of three years, shall only
be construed to be leases or estates at
will ; that no leases, &c. shall be assign-
ed, granted or surrendered, unless by
deed, or note in writing, or by act and
operation of law; thut all judgments
shall bear the dat. of signing the same
on the record, and shall irom that date,
and not from the first day of the term,
run against bona fide purchasers; and
that no writ of’ ﬁerilfacias shall bind the
goods of the defendant, till delivered to
the sheriff, and the date of delivery
shull be accordingly indorsed therson.
Chap. 691, provides a specific mode to
oblige the assignees of insolvent debt-
ors, under voluntary assighments, &e.
to perform their trust ; and gives a pro-
cess of domestic attachment against a
debtor, who hides or absconds, inthe
naturc of a commission of bankrupt-
cy.

11, Of the state and alterations of the
Judicial Departiment under the consti-
tution of 1776 By that instrument it
was provided, that the Judges of the
Supreme Court should have tixed sala-
ries, be commissioned for seven years
only, though capable of a re-appoint-
ment, and removeable for misbehaviour
at any time by the General Assembly.
They were, also, disqualified from hold-
ing other ofiices, und receiving any fees
or perquisites, It was declared, that
the Supreme Court, and the several
Courts of Commion Pleas, shonld, be-
sides the powers usually exercised by
such Cowrts, have the powers of 2
Court of Chancery, so far as relates tv
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of their delegates or deputies, in Assembly, when and as often as
need should requjre, to ordain, make and enact, any laws whatso-

the perpetuating testimony, obtaining
evidence from places not within this
state, and the care of the persons and
estates of those who are non compotes
nentis, and such other powers as might
be found necessary by future General
Assemblies, not incunsistent with the
constitution, Trials were directed to
be by juryas heretofore ; and a general
provision was made for the periodical
mecting of the existing, and for the es-
tablishment of new, courts; for the
apgointmgnt of Justices of the Peace ;
and for the institution of Registers
and Recorders’ Offices in each coun-
£y,

In proceeding to organize the Judi-
cial Department under the revolutiona-
ry change in our government, the Le.
gislature declared generally, (chap.
726,) that the courts of justice should
be Dheld as heretofore, By chap. 743,
the cily court was established in Jieu
of the court held by the City Corpora~
tion. By chap. 766, soldiers were ex-
empted from arrests for debts under 50
dollars. Provision was made for esta~
blishing a new seal for the Supreme
Court, (chap. 765.) Proceedings on
claims filed in the Supreme Court
against forfeited estates were regulat-
ed, (chap. 773.) A speedy and effectual
mode was established for the recovery
of debts due to the United States, (chap.
778.) Replevins for goods taken in ex-
ecution, or seized by an; officer, under
the authority of the state, are declared
to be erroneous and void, (chap. 826.)
A Court of Errors and Appeals was in-
stituted, (chap. 868.() A Court of Admi-
ralty was instituted,(chap.876.) Bychap.
924, provision is made for appointing A=
ditors to settle controverted ‘accounts,
for debts or demands due or payable or
incurred on or before the 1st of March,
1781. By chap. 931, it is provided that
claimants for city lots may, on request
to the Executive, have a’ trial by jury
in the Supreme Court only ; and the
Eroceedmgs thereupon are regulated.

y an uct of the 10th of April, 1782,
(chap. 955,) special courts were to be
allowed to plaintiffs, about to leave the
state, as well a3 to defendants ; and in
cases depending in the Supreme Court,
as well_ as in the Common Pleas ; but
the privilege allowed to plaintiffs was
tal':e_n away by an act of the 27th of
3{":‘;2(’113875 (chap. 1402.)  An appesl

rom the Regulators of purty
wallsto the Common Pleas, (chap. 971.)
Vexatious prosecutjons and suits,against
such a3 acted in this state for the de-

fenge of the liberties of America, con.
demned and vacated, (chap. 1012.) The
body, tackle, appare!l and furniture of
ships made liable for debts of the work-
men employed in building and equipping
them, (chap. 1077, 1641,) A power

iven to the Courts of Quarter Sessions,
rom time to time, to vacate certain
roads, with an appeal from their deci-
sion to the Supreme Court, (chap.1115.)
The process on writs of khabeas corpus
regulated, for better securing persunal
liberty and preventing wrongful impri-
sonments, (chap, 1121.) An appeal al-
lowed to the Supreme Court from the
Comptroller-General’s setilement of ac~
counts, (chap. 1122.) The laws respec-
ting juries revised and amended, (chap.
1127.) The limitation of real actions

and actions on penal acts, prescribed,

(chap. 1134.) Sue, hikewise, ante. chap.
196, and the limitution for claims to
city lots and lands granted by the late
proprietaries, &c. (chap. 931.) An ap-
peal allowed from the Board of War«
dens to the Supreme Court, (chap. 1150,
1687.) The jurisdiction concerning di-
vorces and alimony vested in the Su
preme Court, (chap. 1176) The Su-
preme Court empowered to supply de-
fects in titles to lands occasioned bylost
or defaced deeds, (chap. 1210.) The
act revived, and the jurisdiction extend-
ed to the Cowrt of Common Pleus,
(chap. 1639.) By an act of the 25th of
September, 1786, (chap. 1235,) it was
provided that four terms should be held
in the Supreme Court ; the Court was
vested with original jurisdiction within
the city and county of Philadelphia ;
but that no suit should be commenced
there for any debt or cause which arose
before passing the act, except suits of
the Commonwealth, and such whers
the title of land, or other reul estate,
might come in question ; or that if in
any suit the pluntiff did not recover
more than . 50, be should not be ul-
lowed costs. The court was empower-
ed, also, to make rules for vegulating
its practice, and it was declared, thai
no suit should be removed from the
Common Pleas, by any writ of certiorars

Jdssued for the plaintifl, nor by any writ

of hubeas corpus or certiorari, alter the
same shall liave been at issue two
terms or more. [But doubts having
arisen on tbe construction of this sec-
tion, it wus explained by an act of the
28th of March, 1787, (chap 1252,) so
as not to prevent a plaintifl from remov-
ing into the Supreme Court any action
which could not be originally instituted
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1722. ever, for the public state, peace, and safety, of the said country,
‘e~ or unto the private utility of particular persons, unto their best

there.] The Prothonotary of the Su-
preme Court, and such other persons
as the Justices should from time to
#ime appoint, were empowered to act
as Commissioners of Bail, in their re-
spective counties ; an additional tax
was imposed on original writs issuing
from the court ; and an additional tax
on writs and rules of reference issuing
from the Common Pleas of Philadel-
phia county, for compersating the ser-
vices of the President, The Eschea-
tor’s Court and proceedings vespectiug
escheats are regvlated, (chap 1305)
By an act of the 11th of March, 1789,
(chap, 1383,) the city of Philadelphiais
incorporated ; the Mayor’s Court and,
the Alderman’s Court are estublished s
the City Court is abolished ; wnd the
Jurisdiction of the Quarter Session cx-
cluded from the city. By an act of'the
27th March, 1789, (chap. 1401,) the
Justices of the Supreme Conrt in'term
time or a majority of them in vacation,
are empowered to hold courts of Nisi
Priusin the city of Philadclphia, for the
city and county of Philadelphia, 1t is
also declared, that no rule fora special
Jury shall be entered on the application
of a defendant, unless an affidavit of a
deferice js previously filed; and so
much of the act respecting juries, as
provides that gpecial juries shall be
struck thirty days before the veturn of
the venire, and that a copy of the rule
and list for a special jury shall be served
on the opposite party, is vepealed. The
process on foreign attachments is a-
mended, (chap. 1434,) 80 as to compel
the garnishee to angwer interrogatories,
and to authorize a capias against him,
if lie is about to depart from the State.
Provision is made for confining persons
committed under the process of the
United States in the prisons of the
State, (chap. 1461.)

111, The alterations and state of the
Judicial Department under the existing
copstitution, established in 1790, In
entering upon this part of cur recapitu-
lation, it is proper to premise, that the
Jurisdiction vested in the federal go-
vernment has considerably circumscrih-
ed the judicial authority of the State,
particularly in all matters of Admiralty
cognizance. For the particulurs, sce
the 3d article of the constitution of the
United States, and the judicial act of
Congress, passed the 24th day of Sep-
tember, 1789,

By the constitution of the State, it is
provided, that the judicial power shall
e vested in o Supreme Court, in Courts

of Oyer and Terminer, and General
Gaol Delivery, in a Court of Common
Pleas, Orphans’ Court, Register’s
Court, and a Court of Quarter Sessions
of the Peace for each county, in Justices
of the Peace, and in such other Courts,
as tne Legislature may from time to
time establish., All the Judges and
Justices hold their commissions during
good behaviour ; removable, however,
on impeachment, or the address of the
Legislature. The compensutions of the
Judges of the Supreme Court are to be
fixed, not to be diminished daring their
continnance in oflice ; and they ave
prohibited from receiving any tees or
perguisites, and from holding any other
office of profit. The jurisdiction of the
Supreme Courtextends over the state,
and the Judges are, ex officio, Justices
of Oser and Terminer and General
Gaol Delivery, in the several covuties.
The Court of Common Pleas of each
county shall counsist of not fewer than
three, nor move than four Judges ; the
state shall be divided into circuits of
such courts, including not more than
six, nor fewer than three counties ; &
President shall be appointed of the
courts in each circuit ; and the Presi-
dent and two Judges ghall be a quorum.
The Judges of the Common Pleas are,
ex: officio, Justices of Oyer and Termi-
ner and General Gao] Delivery, for the
trial of capital and other offenders, in
their respective counties ; any two of
them, the President being one, shall be
u gquorum ; but they shall not hold a
Court of Oyer and Terminer or Gaol
Delivery in any county, whenthe Judges
of the Supreme Court, or any of them,
ghall be sitting in the same county 3
and their proceedings may be removed
to the Supreme Court by either party.
The Supreme Courtand Courts of Com-
mon Pleas, beside the powers hereto-
fore usually exercised, shall have Chan-
cery jurisdiction to perpetuate testimo-
ny, to obtain evidence from places not
within the State, and for the care o
the persons and estates of those who are
non_compates mentis ; and provigion 18
made that the Legislature may vest in
the said courts such other powers to
grant relief in equity, as shall be found
necessary, and may from time to time
enlarge or diminish those powers, of
vest them in such other courts as they
shall judge proper for the due adminis~
tration of justice. The judges of the
Common Pleag of each county, any two
of whom shall be 1 quorum, shall com-
pose the Court of Quarter Sessions Rn
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discretion; and likewise to do

all and every thing and things,

which unto the complete establishment of justice, unta courts

Orphants® Court ; and the Register of
Wills, together with the said judges,
or any two of them, shall compose the
Register’s Court of each county, The
Judges of the Common Pleas are vest-
ed with the like powers as the Judges
ofthe Supreme Court, to issue writs of
certiorari to the Justices of the Pesce;
and the Presidents, within their re-
spective circuits, and the Judges of the
Common Pleas, within their respective
comnties, are made Justices of the
Peace, as far as relates to criminal mat-
ters. A competent number of Justices
of the Peace shall be appointed in such
convenient districts, as are or shall be
directed by law ; a Register office, for
‘the probate of Wills and granting let-
ters of administration, shall be kept in
each county ; the style of all process
shall be, ¢ The Comononwealth of Penn.
sylvania 3 and all process ghall be cav-
ried on and conclude, ** against the peace
and dignity of the same.” ‘Trials by jury
shall remain as heretofore. In prose.
cutions for the publication of papers,
investigating the official conduct of of-
ficers, or men in a public capacity, or
where the matter published is proper
for public information, the truth where-
of may be given in evidence ; and in
all indictments for libels, the jury shall
have 2 right to determine the law and
the facts, under the direction of the
court, as in other cases, Excessive
bail shall not be required, No commis-
sion of Oyer and Terminer and General
Gaol Delivery shallissue. See the con-
stitation, articles 5 and 9.

The proceedings for organizing the
Judicial department, under the prece-
ding constitutional arrangements, will
be found in the following summary :
‘The powers of the late Executive Coun
cil relative to claims for city lots, &e,
are vested in the Supreme Court,(chap,
1544) The Supreme Court establish-
ed, to hold three terms, and Courts of
Nisi Prius as heretofore ; the State di-
vided into circuits for holding Courts
of Qommon Pleas ; the time for
holding the several Courts of Com-
mon Pleas and Quarter Sessions and
Orphans’ Court prescribed, . (chapters
1564, 1590 ;) the constitution and powa

ers of the Register’s Court declared ;
and proceedings on the removal of in-
dictments, &c.’into the Supreme Court
regulated, (chap, 1564.) Where cither
party.dlea pending a writ, and hefore
final J“_dgme“t, his executor or adminis-
trator, if the cause of agtjon survives,
shall be admitted to prosecute and de-
fond the getion; how motive shull be

given in such case, (sect. 8.) The Pre-
sident aud Judges ot .lie Comnton Pleas.
empowered to1ssue writs of kabeas cor-
pus, in vacation,and give relief thereon,
(sect.9.) Prothonotar.es o' therespective
Courts of Common Pleas empowered wo
sign judgments, aud writs, and process,
and to take bail, the same as if they
were Judges, (ibid. sect. 12;) the Pro-
thonotary of the Supreme Court em-
powered to enter judgments confessed,
and to take bail on original actions, us
well us those removed from other
coutts, ibid. Prothonotaries and clerks

of Courts of Record empowered to ad«

minister oaths, &c. in conducting the
business of the respective Courts, in ds
full a manner as any Judge or Justice,
and to take acknowledgments of satis-
faction of judgments and decrees, ibid.
and (chap, 1590, sect. 8;) and proceed-
ings are repulated to compel an entvy
of satisfaction on judgments that are
puid off; ibid, sect.14. No Judge of
the Supreme Court, Common Pleas,
Orphans® Court, Register’s Court, &e.
shall practise as an Attorney or Coun-
sellor in any court in this common-
wealth, or elsewhere, (ibid. sect. 15.)
On final judgments in the Supreme
Court, & writ of error lies to the High
Court of Errors and Appeuls, as does an
appeul from the final sentence of the
Register’s Court, (ibid. sect. 16 ;) which
is ullowed in cases excceding £.50 to
the Supreme Court. (chap. 1740, sect.
24.) The constitution and jurisdiciion
of the High Court of Errorsand Ap-
peals instituted, and the proceedings on
writs of error or appeals are regulated,
(chap. 1564, sect. 16, 17, 18, 19, 20, 21,
chap. 1590, 1620.) On a hearing in the
Register’s Courts, the depositions to be
taken in writing; but on a dispute of
facts, either party may be allowed to
try the same on an issue in the Common
Pleas; and no appeal from the Reyis-
ters’s Court shall affect the proceed-
ings of an executor or administru-
tor, pending the same, if security is
given, (chap. 1564, sect. 18) The
times for holding and continuing the
Courts of General Quarter Sessions
shall not exceed four days in every ses~
sion, (chap. 1590, sect. 5.) Specific per-
formance of contracts entered into by
persons deceased, or persons aflterwards
bocoming non compotes mentis, for the
sale and conveyance of lands, how to he
enforced, (chap. 1607, 1730,) see also
chap. 2268. A naked authority given
to executors fo sell lands, &c. they shalt
take and hold the same in wrust, anid
have the stme powen as 3 the Jands,

1722,
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1722. and tribunals, forms of Judicature, and manner of proceedings, do
‘e~ helong, and, by Judges, by the said William Penn, his heirs, their
deputies and Lieutenants, appointed, to award process, hold pleas,
and determine in all the said courts and tribunals all actions, suits
and causes whatsoever, as well criminal as civil, personal, real and
mixed: Provided the said laws so made and published be conso-
nant to reason, and not repugnant or contrary, but, as near as con-
venient may be, agreeable to the laws, statutes and rights of the
kingdom of England ; saving and reserving to the said King Charles,
his heirs and successors, the receiving hearing and determining of
the appeal and appeals of all or any person or persons touching any
judgment to be there made or given.

II. And whereas, by virtue and in pursuance of the said grant,
divers acts and ordinances have been made, from time to time, for
the holding of courts, and the administration of justice within this
province, which, by the increase of inhabitants, and change of cir-
cumstances of the country, seem necessary to be altered and
amended, [Be it therefore enacted, That there shall be a court,

Court of;
Quarter fes.
sfons to be
held in each
county four
timesa year,

1

styled the General Quarter Sessions of the Peace and Gaol Deli-

very, holden and kept four times in every year, in each county of

this province, viz. At Philadelphia, for the county of Philadelphia,

on the first Second Day of the Weck, called Monday, in the months
called March, June, September and Dccember: At Bristol, for
the county of Bucks, on the eleventh day following (inclusive) in
every of the same months : And at Chester, for the county of Ches-
ter, on the last Third Day of the week, called Tuesday, in the
months called May, August, November and February.] ()

&e. were devised to them to be sold,
saving to every testator the right to dis
rect otherwise; (chap. 1607.) Pro-
ceedings on a snit at law, controverting
the decision of the hoard of property,
(chap. 1511, 1613, 1649.) Proceedings
to supply defects in titles to land by the
loss of deeds, &c. regulated, (chap.
1639.) Proceedings to attach vessels,
8ee. for payment of tradesmen employed
in equipping them, repulated, (chap.
1641, The tax on writs issuing from
the Common Pleus repealed, (chap,
1697.) Inhabitants of the city, &e. im-
mediately concerned, shall be compe-
tent witnesses, in cases respecting the
settlement of paupers, (chap, 1715) A
teanscript of the judgment of a Justice
of the Peace, filed in the Prodionota.
ry’s office, shall have like cflect asa
indgment in the Common Fleas, (chap,
1757.) The jurisdiction of Justices of
the Peace extended to cuses of usury
mider £.20; the times for bolding the
three terms of the Supreme Court al-
tered to the first Monduy in Septeme
ber, the second Monduy in December,
“und the third Monday in March ; Scp-
tember and March terms to continue
two weeks, and December term three
weeks, (chap. 1847.)  The last, as well

as the first day of each term of the Su-
preme Court shall be a return day, pro-
vided the process is sued out under
ihe same regulations of time, &c. a8 in
the case of the first return day, #4id,
But special days of return for process
may be assigned by the court as usual, i,

IV. For other matters connected
with the Judicial Department, see the
Penal Law, (ante. chap. 236;) the law
respecting the Orphans’ Court, (ante.
chap. 197;) the laws regulating intes-
tates estates, (chap. 1740;) the laws
respecting insolvent debtors, (post.
chap. 315;) the laws respecting the ju-
risdiction of Justices of the Peuce, (une
te. cliap. 211,) now repealed ; the laws
respecting the office of Sherifis and
Coroners, Sheriffa® deeds, &c. (ante.
chap. 161;) the laws respecting the
probate, acknowled%ment, and record-
ingr of deeds, (ante. chap. 208;) the law
establishing « fee bill, (chap. 1853 ;) and
the title Fudiciary Department, in the
index to this edition. (" Nuteto former
Lidition. )

(p) This scetion Lias been repenled
and supplied, (chap. 494,) [whichis
also repealed and supplied, and is not
printed in this edition. See the acts
founded on the existing constitution
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JIII. And that there shallbe a competent number of Justices in 1722,
every of the said counties, nominated and authorized by the Go- ‘-’
vernor or Licutenant-Governor for the time being, by commission migooes-
under the broad seal of this province; which said Justices, or any mpissionte |
three of them, shall and may hold the said General Sessions of the are wohold

. . the said
Peace and Gaol Delivery according to law, and as fully and effec- courts;.
tually, as any Justice of the Peace, Justices of the Assize, Justices
of Oyer and Terminer, or of Gaol Delivery, may or can do. (7¢)

IV. And be it further enacted, That the said Justices of the andprivate
Peace, or any three of them, may, pursuant to their said commis- fffvsf{:;“;w“é‘r
sions, hold special and private sessions, when and as often as occa- ofkete
sion shall require: and that the said Justices, and every of them, o ofsen
shall have full power and authority, in or out of sessions, to take ali s}l:‘did, be cer-
manner of recognizances and obligations, as any Justices of the fhenext
Peace of Great-Britain may, can, or usually do ; all-which said re- Jame =&
cognizances and obligations shall be made to the King, and his suc-
cessors. And all recognizances for the peace, behaviour, or for aps
pearance, which shall be taken by any of the said Justices out of
sessions, shall be certified into their said General Sessions of the
Peace, to be holden next after the taking thereof : And every re-
cognizance, taken before any of them, for suspicions of any manner
of felony, or other crime, not triable in the said court of Quarter Ses=
sions of the Peace and Gaol Delivery, shall be certified before the
said Justices of the Supreme Court of Oyer and Terminer, attheir
next succeeding court to be holden next after the taking thereof,
without concealment, detaining, or embezzling of the same. But
in case any person or persons shall forfeit his or their recognizances
of the peace, behaviour, or appearance, for any cause whatsoever,
then the said recognizance so forfeited, with the record of the de-
fault, or cause of forfeiture, shall be sent and certified without de-

- lay, by the Justices of the Peace, into the said Supreme Court, as
the case may require, that thence process may issue against the said 5?%3,?.}“ ack
parties, according to law. All which forfeitures shall be levied Pt
by the proper officers, and go to the Governor, for support of go- 76 sect.8)]
vernmeént. (7)) SR

V. And beit further enacted, That all fines and amerciaments, an finés to
which shall be laid before the Justices of the said Courts of Geeneral be 3enred
Quarter Sessions of the Peace and Gaol Delivery shall be taxed, ;igg‘g;"g‘
affeared, and set, duly and truly, according to the quality of the treatcdty
offence, without partiality or afféction, and shall be yearly estreat- cout.
ed by the clerks of the said courts respectively into the said Su-

preme Court, to the intent that process may be awarded to the She:

referred to in the last note to the act in

the text.

(7)) Repealed and supplied by the
7th section of the fifth article of the
constitution.

(r) By the existing conatitution, the
]‘ustlees of the Pence do not sit in the
Courts of Quarter Sessions; and the
power of holding a special or private
Besslons, given in the first part of this
section, i3 obsolete, or, rather, virtually

VOL. X.

repealed by the presgent avrangements of
the Judicial Department. For the ju-
risdiction of the Judges of the Supreme
Court, and of the Courts of Common
Pleas, to hold Courts of QOyer and Ter-
miner and General Gsol Uelivery, and
the offences exclusively engnizable by
them, see the fifth article of the consti-
tution, and the nntes subjoined to tBe
penal set, (ante. chap. 276.)

K




138

1722. 1iff of every county, as the case may require, for levying such of
S~ their fines and amerciaments as shall be unpaid, to the uses for which
4 they are or shall be appropriated. ('s)

[VI. Provided always, That the said Courts of the General

r Ses+
%‘,E?‘g::%’z"o:x Quarter Sessions of the Peace may be kept and continued for the
tinue, space of three days in the county of Philadelphia, at any of the times
herein before appointed to hold and keep the same courts and ses-
sions there; and for the space of two days in either of the said coun-
ties of Bucks and Chester respectively, at any of the said times here-
in before appointed to hold and keep the said courts and sessions
there, in manner aforesaid. ()]
Thisact ot VIL. Provided also, That nothing herein contained shall deprive .
roabridge  or abridge the Mayor, Recorder and Aldermen of the city of Phi-

he powers : : i e e .
of the corpo- Jadelphia, of any powers, privileges, jurisdictions or franchises,

granted them by charter, or the laws of this province. (")

VIII. And to the end that persons imdicted or out-lawed for
felonies, or other offences, in one county or town corporate, who
dwell, remove, or be received into another county or town corpo-

Writs of ca-Yate; may be brought to justice, Be it further enacted, That the
ke, said Justices, or any of them, shall and may direct their writs or
granted'n precepts to all or any the Sheriffs or other officers of the said coun-
tooperate in ties or towns cotrporate within this province, where need shall be,
; to take such persons indicted or outlawed. And that it shall and
may be lawful to and for the said Justices, and every of them, to

issue forth subpenas, and other warrants, under their respective

hands and seal of the county, into any county or place of this pro-

vince, for summioning or bringing any person or persons to give evi-

dence in and upon any matter or cause whatsoever, now or hereaf-

ter examinable, or in any ways triable, by or before them, or any of

them, under such pains and penalties as subpenas, or warrants of

that kind, usually are or ought by law to be granted or award-
ed. ()

reonssg- XX, And be it further enacted, That if any person or persons shall
Buay have . find him or themselves aggricved with the judgment of any of the
Eiror re 52id Courts of General Quarter Sessions of the Peace and Gaol
Z‘E:rgtg}f,gne Delivery, or any other Courts of Record, within this province, it

shall and may be lawful to and for the party or parties, so

("s.) This section is supplicd, 2d vol,
chap 971

('¢) By an act of the 7th September,
1789, (chap. 1416.) the time of holding
the Conrts of Quarter Sessions were al.
tered, and it was provided, thatthey
might sit as many days as occasion
should require. That act, however,

(chap. 743.) Since that period, bow-
ever, the City has been again incorpo-
rated, the City Court is abolished, and
a Mayor’s Court and Alderman’s Court
are established, (chap. 1383.) By the
incorporating act, it is declared, !:hat
the Justices of the Quarter Sessions
shall have no more power in the city,

has been repealed and supplied by sub-
seqitent arrangements on the subject,
(chap 1564, 1690, 1624, 1823, 1834,
1840,) and the continuance of the
Courts of Quarter Scssionsis limited
to fonr days in every session.

(%) The revolution having dissolved
tl}e florpor_atinn of Philadelpbiy, its juris-
diction in judicial matters was supplied
by the institution of the City Court,

thaa the Mayor, Recorder and Alder-
men have in the county of Philadelphia,
(ibid. sect. 29.)

("x_) Bee ante. chap. 236, sect. 17s
The process of outlawry hias, howevers
been revised and regulated by the act
of the 23d of September, 1791, (chap
1572.) TFor decisions respecting writs
of subpana, see 1 Dalles, 272, 340.
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aggrieved, to have his or their writ or writs of error ; which shall 1722.
be granted them of course, in manner as other writs of error are to ‘v’
be granted, and made returnable to the said Supreme Court of this
province. (y)

X. Provided always, That when any writ of error shallbe grant- Ofproceed-
cd upon any judgment given or to be given for the said city of Phi- c;f’iy‘:,es-1
ladelphia, the Mayor, Recorder and Aldermen of the said city of fho tenors
Philadelphia, and their successors, or any of them, shall not be com- 5125,
pelled upon any of the said writs, or any other writ or writs direct- e spreme
ed to them, or any of them, to remove, send or certify into the said
Supreme Court, or elsewhere, any of the indictments or present-

.ments taken or to be taken before them, or the record of the judg-
ments and proceedings upon any suchindictments or presentments,
but only the tenors or transcripts of the said records, under their
common seal. And after such judgments are reversed or affirmed,
or causes lawfully removed from the said city courts are tried in
the said Supreme Courts, it shall and may be lawful for the Mayor,
Recorder and Aldermen, and their successors, to proceed to execu-
tion, or otherwise as shall appertain according to.law. (z)

XX, And beit further enacted, That there shall be holden and "TheSupreme
kept at Philadelphia, a Court of Record twice in every year : thar Sourt st

Pennsylva.

-is to say, on the twenty-fourth day of September, and the tenth day piatote -
of April, -if the same days, or either, do not happen to be the first ladetphia.
day of the week, and in such case the said court shall be held on the
next day following ; which said court shall be called and styled,

The Bupreme Court of Pennsylvania. And that there shall be Justicestone
three persons of known integrity and ability, commissionated by the Seegy o™
Governor, or his Lieutenant for the time being, by several distinct

patents or commissions, under the great seal of this province, tobe

Judges of the said court, one of whom shall be distinguished in his
commission by the name of Chief Justice. And every of the said e shapis.
Justices shall have full power and authority, by virtue of this act, 3igremedial
when and as often as there may be occasion, to issue forth writs of
habeas corpus, certiorari, and writs of error, and all remedial and
other writs and process, returnable to the said court, and grantable
by the said Judges by virtue of their office, in pursuance of the
powers and authorities hereby given them. (Ta)

.(3) For the constitution and juris-
diction of the High Court of Errors and
Appeals, see chap. 1564, sect, 16, 17,
&c. ([Thiscourt is now abolished.]

(%) See the act incorporating the
City of Philadelphia, (chap. 1383,) and
the title Sfudiciary Department, inthe in-
dex tothis edition.

(‘@) So much of this section as re-
spects the appointment of the Justices
of the Supreme Court, was repealed
ahd supplied, (post. chap. 560 ;) and
the repealing act prescribed the ap-
puintment of four Justices inatead of
there ; and two circuits were directed
tobe performed in each year, at such
times as the Judges should appoiits

The latter system was preserved after
the revolution ; and under the existing
constitution and laws, it is declared,
that the Supreme Court shall be esta-
blished in the same manner, and with
the same power, as heretofore, consis-
tently with the provisions of the consti-
tution ; that it should have three terins;
and that courts of Nist Prius might be
held at such intermediate times, as the
Justices should judge most convenient
for the people, (chap. 1564.) The peri-
ods fixed by that act for the three terms
were altered by & subsequent act, and
the terms are now held on the first
Monday in September, for two weeks,
the second Monday in December, for
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[XYL. Provided always, That upon any issuc joined in the said
sues joined Supreme Court, such issue shall be tried in the county from whence
inthesaid  the cause was removed, before the Judges §1fore§aid, or any two of
B e them, who are hereby empowered and required, if occasion require,
%' " to go the circuit twice in cvery year, into the respective counties of
Chester and Bucks, to try such issues in fact as shall be depending
in the said Supreme Court, and removed out of either of the coun-
ties, aforesaid ; zhat is to say, in the county of Bucks on the four-
teenth day of April, and the twenty-eighth day of September ; and
in the county of Chester, on the eighteenth day of April, and the
second day of October, in every year ; when and where they may
~¢ry all issues joined; or to be joined, in the same Supreme Court,
andto do generally all those things that shall be necessary for the
trial of any issue, as fully as the Justices of Nisi Prius in England

‘may or can do.}] (5)
Thepoyer X1 And that the said Judges, or amy two of them, shall have
P Afull power to hold the said court, and therein to hear and deter-
~ mineall causes, matters and things, cognizable in the said court, and
also to hear and determine all and all manner of pleas, plaints and
- causes, which shall be removed or broughtthere from the respective
General Quarter Sessions of the Peace, and Courts of Common
Pleas, to be held for the respective counties of Philadelphia, Ches-
ter and Bucks, as also for the city of Philadclphia, or from any other
court of this province, by virtue of any of the said writs ; and to
examine and correct all and all manner of errors of the Justices and
Magistrates of this province, in their judgments, process and pro-
ceedings in the said courts, as well in all pleas of the crown, as in
all pleas real, personal and mixed ; and thereupon to reverse or af-
firm the said judgments, as the law doth or shall direct : And also
to0 examine, Correct and punish the contempts, omissions and ne-
glects, favours, corruptions and defaults, of all or any of the Jus-
tices of the Peace, Sheriffs, Coroncrs, Clerks and other officers,
within the said respective counties. And also shall award process
for levying, as well of such fincs, forfeitures and amerciaments, as
shall be estreated into the saicd Supreme Court, as of the fines, for-
feitures, and amerciaments, which shall be lost, taxed and set there,
and not paid to the uses they are or shall be appropriated. And
generally shall minister justiceto all persons, and exercise the juris
dictions and powers hereby granted concerning all and singular the
premises according to law, as fully and amply, to all intents and pur-
poses whatsoever, as the Justices of the Court of King’s Bench,
Common Pleas, and Exchequer, at Westminster, or any of them,
may or can do, [Saving to all and every person and persons, his,
her or their heirs, executors and administrators, their right of ap-
- peal from the final sentence, judgment or decree of any court within
this province, to his Majesty in Council, or to such court or courts,
Judge or Judges, as by our sovercign lord the King, his heirs or

threa weeks, and the third Monday in (4 Somuch of this section as re-
.E}-Iarch, for two weeks, (chup. 1847.) spects the Judges going the circuit, i3
. Buc.see the closing note to the act in  repealed and supphied, (post. chap. 460,
she text.] chap. 156t.)




141

guccessors, shall be appointed in Britain, toreceive, hear and judge 1722.
of appeals from his Majesty’s Plantations.] (¢} Seompd
- [XXV. Provided the person appealing shall, upon entering his The appe-
appeal in the court where the sentence, judgment or decree, shall be give bond in
given in this province, pay all the costs before that time expended Gledpound,
in the prosecution, or defending the said suit : And shall further &
enter into bond, with two good and sufficient securities, in thesumof - - -
-three hundred pounds, to the defendant in the appeal, conditioned

to prosecute the said appeal with effect, within the space of eighteen

months after the entry of such appeal, and to satisfy the judgment

of the court from which he -appeals : And further, to pay all such

costs and damages as shall be adjudged to him to pay, in case a sen-

tence, judgment or decree, pass against the said appellant, or in case

he, she, or they fail to prosecute their appeal with effect.] (d)

XV. And that there shall be a fit person, nominated by the Governor o -
Judges, and commissionated by the Governor, to be Prothonotary ate the Pro.
or Clérk of the said Supreme Court, who shall keep and duly at- te Scpteme
tend his office at some convenient place in the city of Philadelphia, %"
and may be suspended, punished or amoved by the said court, for

- misdemeanors in his office. ("e) : Ce

XV Adnd be it further enacted, That all the said writs shall mow e
be granted of course, and made in the name and style of the King, yriashalite
his heirs and successors, and shall bear test in the name of the Chief bear test
Justice, for the time being : But if he be plaintiff, or defendant, in
the name of one of the other Justices, and shall be sealed with the
judicial seal of the said court, and madereturnable to the next court
after the date of such writs. ()

XVIL Provided always, That none of the Judges of the said Noprovin. |
Bupreme or Provincial Court shall sit judicially in any of the said sie fn the iu.
Courts of Common Pleas, Quarter Sessions, ox any other inferior erioncontts..
court in this province. ,

XVIL. Ardbe it further enacted, That the said Judges of the Thesid

. udges to dew
Supreme Court shall have power, and are hereby authorized and liverthe
empowered, from time to time, to deliver the gaols of all persons Smers for

which now are or hereafter shall be committed for treasons, mur- Zein s,

("¢ Tor the jurisdiction of the Su-
preme Court, see the constitution ; the
first note to the act in the text; and
the title Yudiciary Departmert, in the
index to this edition. ~ For the law re-
specting fines, forfeicures, and amercia-
ments, see chap. 1051 The revolution
of course destroyced the appeul to Great-
Britain ; but for reviewing the final
Judgments of the Supreme Court, 2
writ of error lies to the High Court of
Erro}-s und  Appeals, (chup. 1564.)
[which court is now sbolished, and no
writ of error lies from Jie final decision
of the Supreme Court, except, (in cases
within it jurisdiction,) to the Sue
preme Court of the United States.]

(d) See the preceding note, ~ For
the proceedings on writs of error and
appeals, see chap, 1564, wlere it is

likewise declared, that the plaintiff in
crror or appellant shall give security
for prosecuting the writ or appeal, or
on failure thereof; or in case of affirm-
ance, to pay the condemnation money,
with damages ; and that if the judg-
ment or decree is reversed, each party
shall pay his own costs.

(e} By the constitution, art.2, the
appointment of all the public officers,
except in particnlar instances, is vested
in the Governor; and the Prothonotary
of the Supreme Court has been, ac-
cordingly, appointed by him.

(f) The style of all process, (says
the constitution,) shall be, © The G-
smonwealth of Pennsylvania,” and shall be
prosecuted and conclude, ¢ againe: oo
peace and digrity of the srined
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ders, and such other crimes, as, by the laws of this province, now
are or hereafter shall be made capital, or felonies of death as afore-
said : And for that end from time to time to issue forth such neces-
sary precepts and process, and force obedience thereto, as Justices
of Assize, Justices of Oyer and Terminer, and of Gaol Delivery,
may or can do in the realm of Great-Britain. (g)

[XIX. And also, that all manner of offences already made or
declared, or hereafter to be made or declared, to be capital or fe-
lonies of death, by any law or act of Assembly of this province,
and done, perpetrated or committed, or hereafter to be done, per-
petrated or committed, by any person or persons, within the bounds

-and limits of the same province, and without the certain and known

bounds and limits of any of the counties now or hereafter erected
in the said province, shall be from henceforth enquired of, heard -
and determined, before the said Judges, by good and lawful men
of the city and county of Philadelphia, in like manner and form, to
all intents and purposes, as if the said offences and felonies of death
had been done, perpetrated and committed, within the said city or

- county of Philadelphia.] (4)

[XX. Provided always, That the fees due to the Judges and of-
ficers of the said court, for hearing and determining any of the said
capital offences, for any thing done there, shall be double the fees
usually taken in the General Quarter Sessions held in any of the
said counties in this province, any thing herein, or in any other law
to the contrary notwithstanding.] (3)

XXX, And be it further enacted, Thata competent number of per-
sons shall be commissionated by the Governor, or his Lieutenant,
under the broad seal of this province, who shall hold and keep a
Court of Record in every county, which shall be styled and called,

. The County Court of Common Pleas, and shall be holden four times

in every year, at the places where the General Quarter Sessions
shall be respectively kept, viz. At Philadelphia, for the county and
city of Philadelphia, on the day called the first Wednesday after the
day appointed for the Quarter Sessions to begin on there, in the
months called March, June, September and December: At Bris-
tol, for the county of Bucks, on the eleventh day following, inclu-
sive: And at Chester, for the county of Chester, on the day called
the last Tuesday in the months called May, August, November,
and February. Which said Justices, or any three of them, accord-

_ing to the tenor and direction of their commissions, shall hold pleas

of assizes, scire facias, replevins, and hear and determine all and

(5.) By the constitution, the Judges
of the Supreme Court, andof the Courts
of Common Pleus, are, ex qfficio, Jus-
tices of Oyer and Terminer and General
Guol Delivery ; but no commission of
Oycr and Terminer or Gaol Delivery,
shall be issued, nor shall the Judges of
the Common Pleas hold a Court of Oyer
and Terminer and Gaol Delivery in any
county, when the Judges of the Su-
preme Court, or any of them, shall be
sitting in the same county. Art, 5 and9,

() The whole territory of the state
being now divided into counties, this
section is become obsalete; and, in-
deed, it seems to be incompatible with
the principles of the existing govern-
ment, agrecubly to a legislative con-
struction, (chap. 1157.) .

("¢) The Judges have fixed salariess
and are prohibited from tuking fees oF
perquisites by the constitution. For
the existing fee bill, providing for judi-
cial and other officers, see (chap. 1852 )
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all manner of pleas, actions, suits and causes, civil, personal, real
and mixed, according to the laws and constitutions of this pro-
vince. {£) . :

XXII. 4nd be it further enacted, That every of the said Justices
shall and are hereby empowered to grant, under the seal of the res-
pective countics, replevins, writs of partition, writs of view, and ail
other writs and process, upon the said pleas and actions, cognizable
in the said respective courts, as occasion may require. (/)

XXIIL. And be it further enacted, That the said Justices of the
said respective courts shall and are hereby empowered to issue
forth subpenas, under their respective hands and seal of the coun-
ties, into any county or place of this province, for summoning or
bringing any person or persons to give evidence in or upon the trial
of any matter or cause whatsoever, depending before them, or any
of them, under such pains and penalties, as, by the rules of the com-
mon law, and course and practice of the King’s courts at Westmins-
ter, are usually appointed.

XXIXV. And be it further enacted, That upon any judgment
obtained in any of the said courts of this province, and execution
returned by the sheriff or coroner of the proper county, where such
judgment was obtained, that the party is not to be found, or hath

no lands or tenements, goods or chattels, in that county, and there-.

ypon it is testified, that the party. sculks, or lies hid, or hath lands,
tenements, goods or chattels, in another county of this province, it
shall and may be lawful to and for the court that issued out suchex-
ecution, to grant, and they are hereby required to grant an alias ex-
ecution, with a Zestatum, directed to the sheriff or coroner of the
county or place, where such person lies hid, or where his lands or
effects are, commanding him to execute the same, according to the
tenor of such writ or writs, and make return thereof to the Court
of Common Pleas where such recovery is had or judgment giv-
en. Andif the sheriff or coroner, to whom such writ or writs shall
be directed, shall refuse or neglect to execute and return the same
accordingly, he shall be amerced inthe court where he ought tore-
turn it, and be liable to the action of the party grieved: And
the said amerciaments shall be truly and duly set, according to
the quality of the offence, and estrcated by the Prothonotaries of the
respective Courts of Common Pleas of this province into the next
succeeding Supreme or Provincial Court in course, that thence pro-
cess may issue out against the offenders for levying of such fines
and amerciaments asshall be unpaid, to the uses tfor which they
are or shall be appropriated. (m)

{+) The constitution has superse- Supreme Court, the wenwe was laid in
ded the organization of the Cowrt of Philudelphia county, and judgment be-
Common Pleas, as prescribed inthis ing entered an execution was there-
section. For the particulars, see the wupon issued, immediatcly into Bucks
introductory note; and for the jurisdic- county, but, after argument, the writ
tion of the respective courts, see the ti- was quashed, the Judges declaring that
tle Fudiciary Departinent, in the index  in every such case, a fieri facios must be
to the present edition. filed in the Supreme Court, with a re-

(4D Respecting writs of replevin, turn of nulla bong, and then a term must
(sec ante. chap, 139 ;) writs of attach. intervenc befure the testatum, issues, in
- ment, (ante. chap. 1423) and writs of order to support the fiction, 1 Dallas,
partition, (chap. 1740, sect. 22.) 330.

{m) In & cause depending in the

1722,
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XXV, And be it further enacted, That if any defendant ordé-
te— fendants in any suit or action, by reason of his or their sudden de-

parture out of this province, shall require a2 more speedy determi-

nation in such action or suit, than can be obtained by the common

or ordinary rules of proceedings in any of the said Courts of Com-

mon Pleas in this province, the said Justices, upon application to
them made, shall grant to such defendant or defendants special
courts, and shall proceed to hear and determine the premises, ac-
cording to the course and practice of the said Courts of Common
pleas; and for the usual fees therein taken. (n)

XXVI. Provided always, That before the said Justices shall
grant such special court, or proceed to hear and determine the pre-
mises, the defendant shall give bail to the plaintiff’s action by re-
cognizance, according to the course and practice of the said Court

of Common Pleas.

- XXVIL. And to prevent the excessive charges that have of late
Process on _arisen upon executing writs of enquiry of damages, Be it enacied,

That the Justices who

give any interlocutory judgment shall, at

the motion of the plaintiff, or his Attorney in the action where such
judgment is. given, make an order, in the nature of a writ of en-
quiry, to charge the jury attending at the same or next court, after
such judgment is given, to enquire of the damages and costs sus«
tained by the plaintiff in such action ; which enquiry shall be made,
and evidence given, in open court; and after the inquest consider
thereof, they shall fortwith return their inquisition, under their
hands and seals; whereupon the court may proceed to judgment,
as upon inquisitions of that kind returned by the Sheriff. (o)

(n) By an act of the 10th day of
April, 1782, (chap. 955;) the privilege
of having a special court “was extended
to plaintiffs, ag well as defendants, and
10 cases depending in the Supreme
Court, as well as the Common Pleas ;
but was again taken from the plaintiffs
hy an act of the 27th of March, 1789,
(chap. 1402.)

. The Judges refused to grant a spe-
cial court on the application of a plain-
tiff, before the return day of the writ,
the defendant not being in court, nor
the action depending for this purpose,
till bail entered, ov an appearance filed.
1 Dallas, 77.

On the dissolution of a partnership,
one partner agsigned all the effects and
credits of the company to the other,
who moved, as plaintiff, for a special
court, as he wasaboutto depart, though
the other partner would remain here;
but the court refused the motion, 1 Dal-
lag, 169.

The act is intended for the benefit of
every man, whether an inhabitant or
3 foreigner, who is aboutto leave the
state; but where the application for a
speeial court was made by the plaintiffy
and the defendant was absent, the
Judges, under the peculiar circumstan-

ces stated in the case refused to grant
it. 1 Dullag, 267.

On-a motion for a special court by
the defendant, it was objected, that the
act did not apply to cases where there
were other partners, who could remain
during the usual course of proceeding
to defend the cause, and who did not
join in the application; but the objec-
tion was over<uled. Ex parte Holker:
In the Supreme Court, July Term, 1790.
[2 Dallas, 111.]

(Co) The court will not set aside the
verdict of juries of enquiry on frivolous
grounds, nor examine the effects of any
particular piece of evidence on the
mind of the jury; for, unless it appears
that there was no proper evidence, the
court will presume that they had suffie
cient grounds for their inquest. 1 Dal-
las, 82.

After judgment by default, the de-
fendant has 2 right to offer his evidence
to the jury of enquiry, to combat the
plaintiff®s proof; and if the sheriff re~
fuses to hear the evidence on both sides,
the court will direct a new writ of en-
quiry, 1 Dallus, 377~ But after 2 judg-
ment in a foreign attachment, the dg-~.
fendant is not entitled to produce evt~
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- XXVIL 4nd be it further enacted, That there may be a compe- 1722.
tent number of persons of an honest disposition, and learned in the ‘=~
Jdaw, admitted by the Justices of the said respective courts, to prac- Attorics,
tise as attornies there, who shall behave themselves justly and faith- mited :
fully in their practice : And if they misbehave themselves therein, How punish-
they shall suffer such penalties and suspensions, as Attornies at law foror miwe:
in Great-Britain are liable to in such cases ; by which Attornies
actions may be entered, and writs, process, declarations, and other
pleadings and records, in all such actions and suits, as they shall
respectively be concerned to prosecute or defend from time to time,
may be drawn, and with their names and proper hands signed:
‘Which said Attornies so admitted may practise in all the courts of
this province, without a?y further or other licence or admittance :
And that the Attorney for the plaintiff in every action shall file his Attomiesto
warrant of attorney in the Prothonotary’s office the same court he warrants of
declares : And the attorney for the defendant shall file his warrant ®™
of attorney the same court he appears : And if they neglect so to
do, they shall have no fee allowed them in the bill of costs, nor be
suffered to speak in the cause, until they file their warrants respec-
tively. () ' : '

Passed 22d May, 1722.—~Recorded A. vol. II. page 297. (g

dence before the jury of enquiry.
Zbid. i

There is nothing in the act of assem-
bly, which precludes the Sheriff from
liolding an inquest on real ¢state taken
in execution, after the return of the
Jfieri faciae. 1 Dallas, 379, But an in-
yuisition quashed for irregularity be-
comes a nullity, and leaves the case just
as if none had been taken. foid,

) By the act of the 25th day of
September, 1786, (chap. 1235,) the
court is empowered to muke rules for
the government of its own practice ;
and by the act of the 13th day of April,
1791, (chap. 1564,) the Judges of the
Courts of Record therein mentioned,
are excluded from practising as Coun-
scllors or  Attornies.

[(¢) 1ihasbeen thought proper to
retain the whole of this act, with the
valuable and comprehensive summary
and notes of the former editor, The
present state of the judiciary, which
has undergone various important ulier-
ations since those notes were first pub-
lished, is exhibited in the following ad-
ditional summary :

December 4th, 1807, an act was
Passed ¢ to amend the several laws of
this Commonwealth, relative to domes-
Uc attachments ;” and juriadiction is
£1Ven to Justices of the Peace and Al-

ermen, in all cases of attachment,
where the demand does not cxceed one
hundred dollars, and all other acts al-
tered or supplied by this act are repeal-
ed; (chap. 2873) And by« sypplement

“foL: Ts

passed April 4th, 1809, the proviso
in the first section is repealed, and
the oath to be administered on issuing
the attachment, may be administered
by the Prothonotary, or Justice of the
Peace. And the trustees may be sworn
before any Judge, Alderman, or Justice
of the Peace.

Arbitrations and proceedings in
Courts of Justice, are regulated by an
act passed March 21st, 1806, (chap.
2686,) and 2 new form of summons in
debt is direcled, and a writ of eject-
ment formed, and the ancient fictitious
mode of proceeding by ejectment is
abolished. The pluintiff must file a
statement of his demand in the Protho-
notary’s office in a certain time ; and
the defendant, within a further given
time, a statement of his defence. Ami.
cable rveferences may be entered into,
and the form of proceeding prescribed.
Suits shall not be set aside for informal-
ity, &c. but when such informulity will,
in the opinion of the Court, affect the
merits of the cause, the plaintiff or de-
iendant shall be permitted to araend, or
ulter, respectively, his declaration or
plea, on or before thetrvial ofthe cause 3
and if the adverse party be taken by
surprise, the trial of the cause shull be
postponed until the next court, &ec.
And the form of the juror’s oath is al-
tered. Amicable actions maybe enter-
ed by Prothonotary, without the agemcy
of an Attorney ; and in like manner, he
may enter judgments. In all eivil suits,
the parties may be heard in person and

T
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by counsel. Attornies retuning their
clients’ monies to be struck offthe rolls.
A new form of writ of capias preserib-
éd : all acts of Assembly to be strictly
pursued, gnd nothing to be done agree-
ably to ‘the provisions of the common

law, in such caset, further than shall be

necessary for carrying such act, or acts
into effect.

i By a supplement passed April 13th,
1807, (post. chap: 2872.) all parties hav-
ing an undivided interest inlands, in
sny manner, may join in ejectment, and
fecover according to theirititle. Minory
‘inay sue by their guardians, as in other
cases. Defendant may defend on his

. own fifle, or that of a third person ; and

the Iandlord, as heretofore, shall be ad.
mitted to defend, and in'such :case, on
the trial, shull atmit himself in posaes-
sion. ,

" On'service of ejectments, if persons
not named in the writ are in'pussession,
the Sheriff shall add their names to the
writ, and serve iton them, and the
Prothonotary shall enter their names ta
the action, and they shall be parties
thereto—and. service by Sheriff, is
made ("prima facie, ) evidence of the de-
fendants being in actual possession,

Writs of ejectment shall not abate by
the death of either party, &c.

Two verdicts and judgments on the
same side in succession, to he conclu«
sive, and bar the right.

No ca. ga. to issue where defendant
Ras real or personal estate to satisfy
plaintift’s demand 5 or if the whole can.
not be gatisfied, then only for the resi-
due thereof.

On a liberari 2{acias, the Sheriff, in cer-
tain cases, to deliver actual possession.

By a farther supplement, passed
March 28th, 1808, (post. chap. 2987,)
in casge of non-attendance of a competent
number of Judges on the day appointed
{ur holding a Court of Oyer and Termi-
cer, in the city, or any county, any one
Judge shall have pawer to adjourn said
Court from day to day, &c. and any as-
sociate Judge may, in like manner, ad.
journ the Common Pleas and Sessions.
The courts are also empowered to en-
force by attachment the payment of
monies had and received by Sheriffs,
€2oroners or Attornies, and the delivery
by Attornies of all papers belonging to
their clients.

Compulsory arbitestions are esta-
blished and regulated by an act passed
March 20th, 1810, which alters and sup-
plies the act of March 29th, 1809. More
wxtensive powers are given to the ar-
bitvators ; and all costs areto be paid,
und, on appeal, to be recovered back on
a ¢ertain event.

The act ¢ for the recovery of debts

and demands not exceeding one hun.
dred dollars, before a Justice of ths
Peace, and Jor the election of consta-
bles, &c.” is amended and consolidated
with its gupplements, by an act passed.
March 20th, 1810, and all previous acts
on that particular subject are repealed.
Particalar vegulations are made with
redpect to set-offs Before Justices. En-
tering transcripts with Prothonotary-
and how executions shall, in such casc,
be issued. No judgment -either of
Court, or before a Justice, shall defeat
2 freeholder’s .privilege, longer that
untilit shall be satisﬁgg.

By consent of parties, Justices may
take cognizance of demands exceeding
one hundred dollars, and proceed 10
judgment and execution; and the pen-
alty in case of fraudulent judgments is
prescribed.

Justices have power tp compel defal-
cation in all cases of remt, not exceed-
ing one hundred dollars, &c.

In what manner certioraris shall is«
sue, prescribed ; and a former law re-
pealed.

Justices have jurisdiction in cases of
executors, with certain restrictions in
case of an allegation of an insufficiency
of assete.

Jurisdigtion of Justices in case of da-
mage by trespass. March 1st, 179%
(post. chap. 2012). Revived and made
perpetual, by the act of January 2d,
1804, (post. chap. 2390). regulated by
act of 21st March, 1806, (post. chap.
2684{. extended to 50 dollars by act of
April 13th, 1807). (post. chap. 2859).

Their powers in cases of assault and
battery, g0 as to affect compromises, it
certain’ cases, regulated by st of
March 17th, 1806. (post, chap, 2671).

An act for laying out, making, and
keeping in repair the public roads and
highways, &c. and for laying out private
roads, was passed April 6th, 1802, (post.
chap, 2287) and. all previous acts, (ex:
cept as to the city of Philadelphis, and
other corporate towns, and any special
laws for the county of Philadelphia),
are repealed. See supplement to this
act, chup. 2058, and an act pussed April
8d, 1809, and the 4th section of the act
of March 28th, 1808, giving power to
the Courts of Sessions to enforce the
road act.

‘With respect to juries—an act was
passed (but limited to 3 years) direct-
ing the mode of sclecting and returning
them, on the 29th of March, 1805,
(post. chap. 2577). By which uct, the
Jurors are to be selected annuallg by
the County Commissioners and the She=-
riff, and the names put into wheels and
ballotted for, &e. and the Jurors are
he paid one dollar for each day’s aitend-
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auge—eand by a supplenfeiit, pagsed
April 4th, 1807, (post. chap. 2797), the
aseessors were required to return the
names of all the white inhabitants of
‘their respective wards or townships, of
competent ability, triennially, (or of-
tener, if the wheels should be exhaust-
ed) to the Commissioners, who were to
deposit them in the wheels, &c. But
this system was repealed, and the act
of March, 1805, was revived and made
perpetual, by an act passed April 4th,
1809—~which latter act allows each
party in civil suits, to challenge two Ju.
rors peremptorily ; and the defendant,
in criminal cases, where challenges
have not heretofore been allowed, four
Jurors peremptorily.

The power to grant divorces, &c. is
extended to the Courts of Common
Pleas, by an act passed April 2d, 1804,
(post. chap. 2483).

The Alderman’s Court in the city of
Philadelphia, is abolished by the 30th
section of the act of March 20th, 1810,

By an act concerning libels, passed
March 16th, 1809, (and limited to three
years, &c.)no person shall be prosecut-
ed by indictment, for the publication of
papers, examining the proceedings of
the Legislature, or any branch of Go-
vernment, or for investigating the offi-
cial conduet of officers, or men in pub.
lic capacity. .And in all &ctions, orcri-
Tninal prosecutions of a libel, the truth
may be pleaded in justification, or given
in evidence. :

An act concerning writs of partition,
passed April 11th, 1799. (post. chap.
2079). But much thereof is repealed by
the act of March 28th, 1806, (post. chap.
2688,) and jurisdiction therein given to
the Common Pleas. And see anactsup-
plementary to the several acts concern-
ing partitions passed April 7th, 1807.
(post. chap. 2813,) whichis amended by
the act of March 26th, 1808, (post, chap.
2965).

In" what manner Sheriffs and Coro-
ners to give security; and how writs
of Distringas shall issue, and issues be
levied. See the act of March 28th,
1803. (post. 2355).

And in what manner writs of Hstre-
petent may issue to prevent waste, see
the act of April 2d, 1808. (post. chap.
2578).

. The courts have also been very con-
siderably altered.

The Courts of Nisi Prius in the seve-
ral counties, except Philadelplia, are
abslished, and & new Court of Record,
styled a Circuit Court, was established
by an act pasaed March 20th, 1799.
(chap. 2021). and the times of holding
them were to be preseribed at the Dee
cemlpt and Marck terms, annnally, Ap-

peals werk to be sustsined by this
court from the Register’s and Orphans’
Courts in the several counties, except
Philadelphia s and the Justices of the
said court (who were the Judges of the
Supreme Court) had power to issue
writs of Certiorari, Habeas Gorpus, antt
all aother remedial writs and process;
grantable by the said Justices by virtue
of their offices, excepting writs of Er-
rov and Certiorari after judgment, or-
ders or decrees given arobtained, to be
returnable into the office of clerk of
the said eourt. Rach of the said courts
to have a seal, &c. The Judges, whilst
holding said court, to give judgment,
pass decrees, and award executions,
and generally, to cxercize similar pow-
ers, in cases of which they had jurisdic-
tion, in as ample a mamer as if sitting
in bank. Also to try and pass judgment
and award execution, in all criminal
cases, on indictments removed to that
court, though not sitting as a court of
ayer and. terminer, and without any new
indictment.

An appesl lay from the judgment of
the Circuit Court, to the Supreme
Court, under certain restrictions and
conditions ; and after the decision of the:
Supreme Court, the record was to be
remitted back to the Circuit Court to
be there carried into execution and ef-
fect. The act also declared, that the
record itself, and not barely a transcript,
should be removed by Habeas Corpus, as
on a Certiorari—but no removal after
the cause was at issue one term below.
Recognizances of bail, and all other en-
tries and proceedings were removed by
those writs to the Circuit Court, and
to have the same operation and effect as
they might have had, if the cause, or
indictment had not been removed. The
Prothonotaries of the Common Pleas,
regpectively, to be clerks of the Circuit
Court. The Courts of Nisi Priusintire
county of Philadelphia, are preserved
by the 12th section.

The 14th section is still in foree, and
provides, that no judgment rendered in
the Supreme Court, shall be alien on
real estates, excepting in the county in
which such judgment 1s rendered. And
a testqturn execution ghall be a lien mn
lands and tenements, only from the time
of delivery thereof to the Sheriff.

By an act to “alter the Judiciary
System of this Commonwealth,” the
following importantarrangements weré
made, Feb’y 24th, 1806. (post. chuap,
2634). )

SeeT. 1. No issues in fact, in the
Supreme Cowrt, to be tried in bank, but
at Courts of Nisi Prius to be held in thie
city of Philadelphiz, in the manner
heretofore used, &e. and one of *he

1722.
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Jndges may lrold sittings for the trials
of issnes in fact, in term time, without
regard to the sittings of the Judges then
in bank, with like powers and authority
ag a Judge at Nisi Priuss

Sect. 2, divides the state into two
Districts of the Supreme Court-—one
to be called the Western District, and
to consist of the counties of Bedford,
Somerset, Westmoreland, Fayette,
Greene, Washington, Allegheny, Bea-
ver, Butler, Mercer, Crawford, Erie,
Warren, Venango, Armstroung, Cam-
bria, Indiana, Jefferson, Clearfield, and
Mc‘Kean ; and the other to consist of
the remaining part of the state, and to
be called the Eastern District.

Sect. 3, dirvects a Prothonotary to
he appointed for each District.

SrcT. 4, establishes one term anntt.
ally, for the Western District at Pitie-
burg, on the first Monday in September,
to continue two weeks, if necessary, and
adjourned courts to be held whenever
the business therein depending may
render it necessary. And two terms
annually at Philadelphia, for the Eastern
District, on the second Monday in De-
cember, to continue three weeks, and
on the third Monday in March, to con-
tinue two weeks, if necessary; and
adjourned courts to be held, whenever
the business therein depending may -
render it necessary,

SecT. 5, declares thepowers of these
courts to be the same as are vested by
the constitution and laws in the Su-
preme Court of the State.

SecT. 6, 7, and 8, consist of tempora-~
1y arrangements to carry the actinto
effeet, and renders the new Prothono.
taries accountable to the former onec,
and to others, for antecedent fces and
costs.

Secr. 9. Circuit Courts to be held
only by one Judge, atleastonce in every
year, in each county, except Philadel-
phia, where causes are at issue and un.
determined in said court, &ec.

SeeT. 10, The Judges in the Circuit
Court, so to alternate, that the same
Judge shall not sit oftenex than once in
the same county in every fourth succes-
sive term of said court, unless render-
ed impracticable by accident.

SzeT. 11, abolishes the High Court
of Errors and Appeals, after a limited
time; and all its records are transfer-
red to the office of the Prothonotary of
the Eastern District, who is authorized
to make certified copies thereof. And
although the powers of this court were
partially continued to a further period
by a subsequent act, it i3 now entirely
extinguished, ,

Secr. 12, organizes the Courts of
Common Pleas in Districts ; to wit :

{

1. District, City and County of Phi

ladelphia.

2. Lancaster, York, and Dau-~
phin.

3. Berks, Northampton, and
‘Wayne. L

4. Mifflin, Centre, Hunting-

. don, and Bedford.

5. Beaver, Allegheny,
Washington, Fayette,’
and Greene.

6. Mercer, Butler, Venan-
%0,Crawford, and Erie,

-7 Delaware, Chester,
Bucks and Montgomery.

8.’ Notthumberland, Lu-
zerne, and Lycoming.

9. Adams,Cumberland, and
Franklin.

- 10 Somerset, Cambria, In-

diana, Armstrong, and
Westmoreland.

Secr. 13.  The Governor to appoint
a President in each of the new districts,
viz, 7th, 8th, 9th, and 10th, with a sula«
ry to each of § 1600, annually.

Secr. 14, The President alone, is
authorized to hold the Courts of Com-~
mon Pleas.

Sect. 15. No vacancy in the office

of Associate Judge of the Common
Pleag, to be supplied in any county,
unless the number of associates shall be
reduced to less than two—when that
number shall be completed.
- Sger. 16, Four terms to be he!d
annually in each county—in certain
counties, cach term to continue twe
weeks, and in such countics, the trials
in the Common Fleas to be on the ze-
cond week.

Sror. 17, and’ 18, prescribe the
moade of selecting, summoning, and re-
turning jurors to said Courts.

Srer, 10th, takes away the orviginal
jurisdiction of the Supreme Court in
civil causes ; and prohibits the removal
of civil causes to the Supreme Court,
or Cirenit Court, unless the value in
controversy between the parties, shall
exceed the sum of one thousand dol-
lars, if removed from the Common
Pleas of the first district, and five hun-
dred dollars, if removed from the Com-
mon Pleas of any other district. And,
sect. 20, prescribes the conditions on
which removals shall take place.

Smer. 21, empowers the Jndges of
the Common Pleas in counties in which
the term is extended to two weeks, to
shorten the term, by a special order,
directing the ensuing term to be held
butfone week,

Seer. 22, The Judges ofthe Com~
mon Pleas are authorized to hold ad-
journed Courts, as they shall think pro-
pery and at such adjourned Courts; t¢
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2ot and decide ypon all Business within
their jurisdiction respectively, And it
i3 made the duty of the Judges of the
Supreme Court, and of the Common
Pless, to sce that all actions in their
respective Courts shall be reached, and
have a fair opportunity of trial, at least
within ope year after they shall have
been commenced ; and a neglect of the
duties enjoined upon them by this act,
shall be deemed =a mishehaviour in of-
free, and lay a sufficient ground for the
removal of the Judge, or Judges, so of-
fending.,

SecT. 23 and 24, re-establish the Re-
gister’s and Orphans’ Courts, and de-
clanre their powers, in the same manner
as they are established by the existing
coustitution, and former act founded
thereon, But a new provision is intro-
duced into the 23d section, by which
the Orphans’ Courts in the first district,
are to be held at such times as the
Judges may thinkproper. And inevery
county in the other districts, where the
term ig to continpe two wecks, the
Orphans® Courts shall be held on the
first week of the term, and at such other
times as they may think proper. In
term time, the President is to be a
component part of the Orphans® Court.
And in cach of the other counties, the
‘Judges of the Common Pleas, or any
two of them, the President being one,
shall hold the Orphans’ Courts, at such
times as they may think proper : But
any two judges in each county, may
hold the Orphans® Courts in said coun-
ty, for the appnintment of guardians,
and for the transacting, hearing, and
deciding upon any business in the Or-
phans’ Court ; but if any person inte-
rested in the business then before the
Court, shall request the same to be con-
tinued until the President can attend,
in that case the business shall bc con-
tinued accordingly. -

Szcr. 25. In all cases in which the
Judges of the Supreme Court, &ec. or
Presidents of the Common Pleas shall
deliver the opinion of the Court, if ei-
ther party, by himself or council, re-
quire it, the said Judges, respectively,
shall reduce the opinion so given, with
their reasons thevefor, to writing, and
file the same of record in the cause.

., See. 26, fixes the times of holding
the several County Courts. Insome
Instances these times have becen altered
¥ subsequent laws ; and the stated
ter}ns n each county will be found un-
der the several acts establishing and
organizing the respective counties,
SecT.27. Tha prothonotary is tofurnish
anoually to the accounting officers, an
account of fees received in his office 3
and the yearly amoynt received beyond

*
$ 1500, is mhade subject fo & cettain
tax. Andb

Szer. 28, the Prothonotaries are
empowered to enter judgments, oncon-
fession, or by -warrant, without the
agency of an Attorney, or declaration
filed, &e.

Again, on the 10th of April, 1807,
(post. chap. 2846,) an act passed,
¢ erecting & middie district of the Su-
preme Court.” )

1722.
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This district was made to consist of

the counties of York, Adams, Dauphin,
Cumberland, Franklin, Huntingdan,
Mifflin; Northumberland, Luzerne, Ly-
comping, Centre, Clearfield, M:Ke:in,
Potter, and Tioga, And one term is to
be held annyally therein at Sunbury in
the county of Northumberland, (then)
on the first Monday in Fuly. And the
Supreme Court of this district is vested
with the same powers as the other dis-
tricts. '

Alterations still more important were
made by * a further supplement to an
act entitled ¢ an act to alter the judi-
clary system of this commonwealth,”
passed March 11th, 1809.

By this act, two additional districts
are added to the Supreme Court : one
to be called the Lancaster district, to
be compased of the counties of Lanctis»
ter, York, Berks, and Dauphin, And
the term therein is to be held at Lan
caster, annually, on the third Mondayin
May ; and the other to be called the
Southern district, to be composed of
the counties of Cumberkand, Bedford,
Franklin, Huntingdon, and .Adatns.
And the term therein is to be held an-
nuaily at Chambersburg, on the Mon-
day week next following the end of the
second weelof the term of the Western,
district. BEach term to continue tws
weeks, if necessary, and adjourned
Courts to be held if necessary, and the
term of the middle district is to coms
mence on the Wednesday next follow-
ing the end of the second week of the
term of the Lancaster district. The
Judges are invested with the same
powers in the new, as in the other dis-
tricts.

As soon as the Judges of the proper
district of the Supreme Court shallhave
finally determined and rendered judg-
ment in any action, &e. they shall order
the records thereof, with their decision.
and determination thercon written and
duly certified to be remitted to the ap
propriate court of the proper county, to
be by such court duly carried into exe-
cution and effect, &e.

The Circuit Courts are abolished, and
all causes, indictments and prosecutions
therein pending and undetermined, are-
transferrqd 1o the appropriste County
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Court from which they were removed,
there to be tried and determined. And
appeals depending in said Circuit Court
are transferred to the Supreme Court
of the proper district for final determi-
nation. Courts of Nisi Prius to be held
in the city and county of Philadelphia,
23 heretofore.

- On appeals and writ of error to the
Supreme Coutt, the party taking the
same, must make oath or affirmation, to
be filed with the record, that the same
is not intended for delay : and where
facts in any special verdict may be insufs
ficiently found, the Judges may remand
the record, and direct another trial-—
and that every party may haye an oppor-
tunity to take a writof error, no execu-
tion shall issue upon any judgment, on
special verdict, demurrer, or case
stated, unless by leave of the Court, in
special cases, for security of the de-
mand, within three weeks from the day
on which such judgment shall be pro-
nounced.

. All recognizances of bail or other
surety or security required by law tobe
entered into or given for the prosecu-
tion of any appeal or writ of error, may
be taken by or before any Judge of the
Court frpm whose judgment or decree,
the same shall be taken or igsued, and
be certified and transmitted with the
record ; and may be sued upon in the
Court of Common Pleas of the proper
county or elsewhere, if the defendant
shall not reside in such county.

Upon a vacancy, the Supreme Court
hereafterto consist of but three Judges,
There are now, in consequence of 2 va.
cancy, but three Judges in that Coutt,

Indictments in the Mayor’s Court,
may, at the sessions in which they are
found, be removed 10 the Quarter Ses-
sions of Philadelphia, for trial.

Finally, by another supplement to the
act of February 24th, 1806, passed
March 20th, 1810, the original jurisdic-
tion of the Supreme Court, within the
city and county of Philadelphia, is re-
stored as to all controversies of the va-
lue offivehundred dollars and upwards,
and removals may take place from the
Common Pleas, in controversies of the
same value ; and Courts of Nisi Priue
are to be held by the Judges severally,
in order and rotation, at least 33 weeks
in each and every year, hereafier, if
necessary to do the business—and the
fees in the Supreme Gourt are to be the
same, as inthe Court of Common Pleas,

And by another act, passcd the same
day, the Judges of the Supreme Court,
are authorized to establish return days,
in the respective Courts in bank.

How certioraris shallissue to Justices,
and the manner of proceeding thereon,
see the 21st, £2d, 23d, 24th, and 25th

sections of the consGiidating act of
March 20th, 1810.

Bills of' exceptions arc grounded on
the English statute of Westminster 2d
13 Edward 1. stat, 1. chap. 31. But the
use of them is now greatly superseded
in practice, by the 25th section of the
act of February 24h, 1806, By which,
at the desire of the party, the opinion
of the Judge may be apnexed to the re-
cord—without the formality of tender
ing a bill of exceptions.

By an act passed April 3d, 1809, The
power of the several Courts to issue
attachments and inflictsummary punish-
ments for contempts of Court, isre-
stricted and regulated. Contempts out
of Court are tn be punished by indict«
ment, ‘This act is limited to two years,
&c.

The following is the srrangement of
the Districts of the Supreme %ourt.

Eastern Districe,

Philadelphia, Bucks, Chester, Nor.
thampton, Montgomery, Delaware, and
Wayne.

Lancaster District.

Lancaster, Berks, York, and Dau-

phin.
Middle District.
Noirthumberland, Luzerne, Y.ycom-
ing, Mifflin, Centre, Clearfield, Mec.
Kean, Potter, and Tioga. And the
counties of Ontario and Susquehanna
are since erected within its boundaries,
but are not yet organized.
Southern District.
Cumberland, Bedford,
Huantingdon, and Adams.
Western District.
Somerset, Westmoreland, Fayette,
Greene, Washington, Allegheny, Bea-
ver, Butler, Mercer, Crawford, Erie,
Warren, Venango, Armstrong, Cam-
bria, Indiana, and Jefferson.

MISCELLANEOUS NOTES, OF
THE PRACTICE OF COURTS.

Franklin,

It is questionable whether the Court
can issue writs of attachwment for not
obeying a subpena, into another county.
2 Dallas, 45. (Sce sect. 8 and 23, of
the act in the text.) . .

In what cases ihe Court will conti-
nue 2 cause, if witnesses, or cven parties
do not attend, and grant a rule for tak-
ing depositions bene esse. 2 Dallas, 45,
94, 1089, 383.

It sces to have been admitted, that
the Sheriff canmnt be com )cl!ed: to
serve a aubpena out of his jurisdiction
And in a criminal cuse, the Attorney
General applied for 2 special messen”
ger, observing, that if, as in Enugland
the Judges were attended by tipsraveds
those would be the proper officers 1o
cmploy on the occasion,  Lut the Court
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recommended that he should consult
with the Sheriff, on & proper person to
be hired for the special purpose. Res-
publica v, St. Clasr, 2 Dallss, 101.

The defendant moved to put off a tri~
al on an affidavit, that an attorney of the
Court was 2 material witnegs, He had
not been subpena’d, but had promised
the defendant to attend, and bad left
town a few days ago. ‘Under these cir-
cumstances, the Court didnot think a
aubpena necessary to entitle the defen-
dant to put off the trial. White v. Lynok,
2 Dallas, 183.

What is considered by the practice
of the Circuit Court of the Unsted Stares,
as a reasonable time of serving & cwdpo-
na, and 'to move for an attachment, see
2 Dallas, 333-4. ’

In what cases the Court will grant, or re-
Juse new rials.

Shippen F. New trials ave frequently
necessary for the purpose of obtaining
complete Justice; but the important
right of trial by Jury requires that they
should never be granted without solid
and substantial reasons; otherwise the
province of Jurymen might be often
teansferred to the Judges, and zhey, in-
stead of the Jury, would become the
reol triers of the facts. A reasonable
doubt, bayely, that justice has not been
done, especially in cases where the va-
lue or importance of the cause is not
great, appears to me, to be too slender
2 ground for them, But whenever it
appears with & reasonable certainty,
that actusl and manifest injustice is
done, or that the Jury have proceeded
on an evident mistake, either in point
of law, or fact, or contrary to strong
evidence, or have grossly mishehaved
themselves, or given extravagant dama-
ges; the Court will always give an op-
portunity, by anew trial, of rectifying
the mistakes of the former Jury, and of
doing complete Justice 1o the parties.
2 Dallag, 55-6.

M¢Eean, C. . (in delivering the opi.
nion of the Court) A motion fora
new trial should not be made, after a
motion in arrest of Judgment, unless
in cases where the party had noknow.
ledge of the fact, at the time of moving
in avrest of judgment. Tor by moving
in avrest of judgment, you tacitly admit
the verdict is good. 2 Salk. 647. Bull,
N. P. 326, 1"Burr. 334. Thisis also
zettled by the 32d printed rule of this
Court; by which it is ordered, that no
motion ‘for a new trial shall be made,
z;{'ter & motion in arrest of Judgment,
2 Dallas, 121,
. There must be notice given, accord-
ing to the rules of Court, of a motion
for a new trial, or the motion will be
rvefused, 2 Dullas, 150, 1 Bianey, 458,

New trial for defendant, geanted in
a capital case, by the Cércusz Cownt of
the United States. 3 Dallas, 515.

And see 4 Dullas 112, 315. And
in Walker v. Smith, in the Circuie Court
of the United States, on 2 mation for &
new trial, because the verdict was
against law, evidence, and the charge

the court, it was obgerved by Wash.
ington 7. that although he was not satis»
fied with the yerdict, nor should have
asgented to it &s a Juror; yet the ques.
tion of damages, .or of intevest inthe
nature of damages, belonged .80 peculi.
srly to the Javy, that he could not al.
low himself to invade their province,
while he felt a determination to prevent;
on their part, any invasion of thejudicial
province of the court. Zbid. 391

The day on which the wserdict is
given, is computed a2s-one of the four
days which are allowed to move for a
new trial. 1 Binney, 202.

In civi] cases, it must .be’an ezceed.
ingly clear error, that should induce

the court to interfere, after the four-

days have expired without a motion for
anew trial. See 1 Biuney, 456,

The fellowing notes on this heady are from
MSS. cases in the Supreme Court.

New trisl granted in ejectment,

where the verdict was given for the de- -

fendant, against law, and the direction
of the court.

The court will not grant a new trial,
because the Jury have excecded lepal
interest in the measure of damages for
delaying the payment of money, unless
it be excessive. :

Where a fact has been submitted to
a Jury, on a variety of evidence, the
court will not grant a new trial, espe.
cially where there has been a view, in
ejectment,

On a feigned issue to try the validity
of a will, the court before whom it is
tried, but not the Register, has power
to award anew triul, :

The Jurors are the constitutional
Judges of the creditof witnesses; and
if the sanity of a testator is fairly left ta

them, the court will not interpose,

where they have discovered noleaning,
_ Thougha Jury give liberal damages
in asswmpeit, for services performed,
yet if they are not outrageous, the
court will not order 2 new trial.

The mistake of a party, or his cotu-
sel, is no ground for a new trial.

A new trial refuged to be granted,
avhere a Drother-inlaw of one of the
plaintiffs was sworn on the Jury; and
the plaintifi’s attorney being informed
of it offered to waive the Juvror, provi-
ded the defendant woonld consent to
awear another in his room, and go on

1r22.
Soengmnd




with the tria] ; no injustice haying been
done by the verdict.

1t is no.ground for a mew trial,'that
the Judge who tried the csuse inclined
that the weight of evidence was with
the plaintiff, and the Jury found a ver-
dict for the defendant. For, where
the matter of fact has been left to the
decision of the Jury, the court. will not
grant a new trial. o

-Nor where a juror has betted on botht
sides of the cause, unless it produced
an evident bias on his mind, :

Nor where some of the jurors have
.expressed their sentiments oz zhe open-
ing of the cause. . .

The proof of the jurors eating and
Arinking at the expense of the party for
whom the verdict has gone, must be
clear and full, and must establish undue
management, or criminal intention in
the party, before the verdict willbe set
aside. .

On a motion for a new trial, the par-

"ty must be confined to the grounds
stated in his written notice.

Where a jury has given a verdict,
manifestly and grossly wrong, the court
will grant a new trial, though they give
no charge to the jury.

New trial ordered because the jury
received new evidence, after leaving

* the bar,
. Where a party delivers apaper to the
Jury, without consent or leave of the
court, and a verdict is found for him, a
new trial shall be awarded. C

No new trial will be granted, where
Justice has been done, on a technical
objection to the form of action.

For the court will not grant a new
trial, unless they are gatisfied injustice
has been done,

A second new trial awarded, after o
trial by a spacial jury and view, without
eosts ; improper evidence, which was
afterwards overruled by the court, hav.
ing been disclosed to the jury on the
view. (“Stewart’s Lessee v. Rickardson.
Circuit Court, Huntingdon.)

A tales man sworn on the jury, after
being struck off the list of speclal ju.
rors, is no ground for awarding a new
trial. (Supreme Court,)

Where the weight of evidence pre-
ponderates aguinst a verdict, a new
trial will be granted. (See 1 Binney,
403-4.)

A new trial will not be granted,
where the motion is founded on the dis-
covery of evidence, which it was the
fault of the party that he did not pro-
duce at the trial,

Though severe damages Dbe found
against the Sheriff, where the conduct
of his deputy has been wantonly injuri-
Qus, the court will not grand & new

trial, on the printiple of public safely,
(See this case reported. 1 Binney, 240.)

Though a Judge on the trial shoul
declare, that the evidence did not sup-
port the action, it is no ground for a
new trial, unless he persists in that opi-
nion. .

Where an agreed line is to be ascer-,
tained, the Court will not readily grant
# new trial, after a view by the jury,

.. Where an’ejectment hasbeen brought
to enforee the execution of a contract,
on a sale of lands, and the jury have
found for the defendant, the Court will
not award a new trial, unless in a pet~
fecily clear case.

Of the postponement of trials.

The defendant’s counsel produced 2
certificate from a physician, stating that
the defendant had been dangerously ill
for three weeks last past ; and thereup-
on moved to put off the trial,

But the Court held this to be no good
cause for putting off the trial. And,

ByShippen, . If there had beenan gf-
fidavit, stating that there were material
witnesses, who-had not been summon-’
ed in conseguence of this sickness ; or if
the plaintilf himself were a witness to
prove books, or the like ; that might
have weight with the Court ; agitis,
the trial must proceed. Fones vo Littles
2 Dallas, 182,

The plaintiff’s counsel, who was to
have argued the case in the Supreme
Court of the United States, died short-
ly before the time the argument wag
expected to come on—On motion to
postpone, which was opposed, the courd
said, ¢¢In all questions of this natuve,
we must be governed by a sound dis-
cretion ; in order to prevent, on the one
hand, an unnecessary procx'astinatiqn,
and on the other hand, to avoid an inju-
rious precipitation of trials. In the pre-
gent instance, we think there is a suffi-
cient foundation laid before us, to justi-
fy our granting a continuance till next
term. If the cause were now ta be ta-
ken up, it must be heard and degided
ex parte. It is true, that counsel might,
even at this time, be employed, so asto
admit, perhaps, of an argument before
the court rises ; but it is reasonable that
in a cause of magnitude, the counsel
should have an opportunity, to investl-
gate the principles, and consider the
suthorities connected with it, out o
term and unincumbered by the pressure
of the current business of the court.
Hunter v, Fairfax. 3 Dallas, 305.

A trial will' not be ordered on, where
a party has not prepared, expecting &
compromise from the declarations 0
his adversary. Cornogg v. Cornogg's €x
ecutors,  Nisi Priusy Chestory May, 1791
MSS. Reports,
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Trial postponed, where there had
been 2 late discovery of a material wit-
ness, in another state. The discovery
was too late to enable the party to apply
for a commission to procure the evi.
dence ; and the witness had promised
to attend, but was prevented by sick-
ness in his family.  Campbells Lessee
v. Sproat. Lancaster, Nisi Prius, May,
1791. MSS. Reports.

Of the rulefor trial,or non pros.or by prowiso.

This cause being marked for trial,
it was continued by the plaintiff ;
whereupon defendant’s counsel mov-
ed for a rule to try at next term, ot
non pros.~This was opposed on the
ground, that there was no defaultin
plaintiff, as the delay arose, -in fact,
from the absence of a material witness,
and the late arvival of a record from
New Hersey, which was so imperfectly
exemplified, that it could not be offered
in evidence. To this it was answered,
that there had been no subpena taken
out for the absent witness ; and that as
the action had been depending for more
than two years, there was evidently a
Zaches in not obtaining the exemplifica-
tion sooner.

By the Coure, It is certainly a great
default that an earlier application was
not made for the exemplification; and
that instructions were not given to
some person, to see that it was regu.-
Iarly made out. On that ground alone,
therefore, the motion must be granted,
But even if the plaintiff had not been
guilty of a laches ; if it was a misfortune,
and not negligence, that had prevented
the seasonable avrival of the record, we
should still doubt the propriety of re-
fusing the rule, 7Zodd v. Thompson. 2
Dallag, 105. See 1 Dallas, 251,

The defendant had, at a former term
obtained a rule to try, or non pros, At
the next term, defendant’s counsel, not
recollecting this, desived the plaintiff
to continue the cause, which he agreed
t0o, and the continuance was entered;
but immediately after, discovering that
he had a rule on the plaintiff, he ac-
quainted the opposite counsel, and gave
notice that he should ingist upon the
rule. The plaintiff insisted that the
entry of the continuance wds conclu-
sive.

By the Court. Such an entry cannot be
conclusive, This is a mere mistake;
and as it was immediately discovered,
and notice given, no inconvenience arose
from it. If the plaintiff had suffered
any thing by it, it might have been an~
other matter—but here he could suffer
nothing. If he was ready for trial when
the entty was made, he must be ready
when the mistake was notified Lo him.
Nesbit v. Poge. 2 Dallas, 143,

VOLy 34

This wad an oction onan officialbond 1722,
executed by the defendant; and the (e

real plaintift having neglected to strike
a jury, the defendant’s counsel moved
for a rule for trial by proviso; but on a
suggestion from the attorney general,
apprbved by the court, that such a rule
could not be granted against the com-
monwealth, the motion was made for a
peremptory rule to try at the next term ;
under which, the court aaid, they would.
order the jury to be qualified, Resgul-
lica v. Cogtes. 2 Dallas, 109,

If an issue is joined, and the defend-
ant submits to a rale for trial or non
pros. before the declaration is filed, he
cannot clude the operation of the rule at:
a subsequent term. 2 Dallas, 156,

A non pros. entered on a mistaken
presumption, that a rule had been ob-
tained to try, or non pros. was taken off,
on entering 2 rule to try, or nox pros. a3
of the last term, so that it might ope-
rate at the present term, should the
trial be postponed by the plaintiff’s
laches. 2 Dallas, 266.

On s rule for trial, or non pros. the
non pros. must be moved for in court; it
cannot be signed in the Prothonotary’s
office. 1 Dallas, 347. )

Rule for trial or non gros.: butafter-
wardsaplea added, and particular facts
referred. By this, the rule is virtually
vacated. 1 Dallas, 405. .

Rule for trial or non pros. in Septemi-
ber term ; and notice at bar, when the
cause was continued generally till Ja.
nuary term: held, that the rule for trial
or non pros. was continued, and that no
new notice was necessary, 1 Dallas,
410,

But where a rule for trial or non pros.
has been entered several years, defend-
ant is bound to give reasonable notice
of his intention to proceed under his
rule. Wallace v. Boyd., Circuit Court,
Lancaster, April, 7800, MSS. Re-
ports.

The court will not direct a nonsuit to
be entered against the plaintiff’s con-
sent, MSS. Reports. Circuit Court,

See chap. 556,

Of Depositions and Comamnissions.

On Adffidavit, that material witnesses
for defendant, iwho was in confinement)
were about to leave the state, the court
granted a rule to take their depositions,
though the writ was not returnable till
next term. §1 Dallas, 164.~—Granted de-
bene esse, subject to the opinion of the
court. Ibid.251. See 2 Dallas, 78,

What is & good, or defective exccu-~
tion and return of a commission to ex-

amine witnesses abroad. Sce 2 Dul-
las, 143-4, 157, 192,

The Supreme Cowrt of the United

States will not award a vommission .o

kA
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examine witnesses till the eommission-

bmyed £S5 ATC named. 2 Dallas, 401,

A joint commission to four persons to
take depositions, cunnot be exccuted by
three. 4 Dallas, 410,

Waunt of jurisdiction may be taken
advantage of in any stuge of the cause,
Sec 1 Binney, 138.

Under the plen of payment, mistake,
or want of consideration may be given
in evidence. The court suid, there be-
ing no Court of Chancery here, this was
necessary, in order to prevent a failure
of justice. 1 Dallas, 17, 260.

It has been the settled practice uf
the Sopreme Court to proceed upon
equitable principles. See 1 Binney,
217.

In this state, says C. 5%, J‘Kean, The
Judges are sworn ““ to do equal right
and justice to all men, to the best of
their judgment and abilities, according
to law” There is no Court of Chan-
cery. The Judges here are, therefore,
tu determinc causes according to equi-
ty, as well as the positive law: Equity
beiug a partof the law, 1 Dallas, 21
Sce 4 Dallus, 945, 347.8,

et - Gt
» CIHAPTER CCiX.
An ACY for regulating the gauging of Cask in this province.’

WHEREAS great abuses are daily committed in the trade of
this province, by importing wine, rum, and other liquid merchan-
dizes, in disproportionable cask, which have been usually gauged
by the diagonal, which is known not to be an exact rule to find the
contents of a disproportionable cask ; and the person selling such
commodities commonly refusing to submit to any other method or
rule of gauging, the purchaser is thereby imposed upon, and often.
suffers great loss in want of justmeasure : For the redress of which

o person to 2buse for the future within this province, Be it enucted, 'That if any
fedsor merchant, or other person whatsocver, shall utter, sell, or put to
gedby<he sale, any butt, tun, pipe, hogshcad, barrel, runlet, or other cask of
§gs,lﬁnc§l- rum, wine, molasses, or other liquid merchandize, imported into
any port or place within this province, before the gaugers hereafter
mentioned, or their deputies, shall have first plainly and truly set
down or markzd, upon the head of such vessel, the capacity and
full contents of the same, according to the standard and excise of
winc-measurc by the gallon, such person or persons, shall forfeit,
for the uses directed in this act, the sum of ten pounds for every
cask so uttered, sold, or put to sale,
Torfeitu I1. And further, if any‘merchant or other person shall utter, sell,
lacking the O put to s.ale, any rum, wine, molasses, or other liquid merchandize,
2{,‘;‘,“‘“" ol o5 aforesaid, within any port or place of this province, in any cask
or vessel, having the number of gallons set down and marked on
the head of such vessel, and the same shall be found to lack of the
contents marked on the said vessel, such person shall forfeit and
pay, to the uses directed in this act, the sum of ten shillings, for eve-
ry gallon marked or numbered on the sald cask more than it will
truly contain,

III. And to the end that all persons, dealing in such merchan-
dize, may the more casily and readily be informed and assisted in
the discovering the true quantity of such liquid merchandize, so
imported as aforesaid, Be it enacted, 'That Nathanicl Griffitts, and
Benjamin Morgan, of Philadelphia, shall be and are hereby ap-
pointed gaugers, of all the wine, rum, molasses, and other liquid
hawtobe | merchandize, imported into this province for sale. Which said
awelified.  guagers, (before they enter upon their office, shall take an oath or

affirmation, well and truly to- execute the office of gaugers withiu

Totfeitutes

Giugers
names, and




