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of the plaintiff s trade is proved ; and It is by no means a matier of course
also the knowledge of the defendant. that rent in arrear should pay interest ;
It appears, therefore, to be a part of and unless unrcasonable and vexatious
their contract, that interest should com- delay has occurred in withholding rents,
mence, at the expiration of six months interest is not properly churgeable
credit. Kuox ve Fones. 2 Dallas, 193, thereon. Smith’s executor v. Montgos
And in the casc of Pawling v. Pawling, mery. Cumberland, April, Nisi Prius,
before cited, one of the Judges, in de- 1796, before Shippen and Yeates, Justices,
livering his opinion, says, ¢ itisnow MBS. Reports.
the law, founded on reason and justice, So, in dlbright v Pickle, Northumber-
and conducive to fair dealing, and punc- land, Circuit Court, October, 1805. It
tual payment, that where money is was held by the Court, ¢ That itis
made payable by an agreement between not the usage in this State to allow in-
the parties, and a time given for the teresi onrent; but from the time the
payment of it, this is a contract to pay landlord distreins, or sues for it, it is
dnterest from the day, in case of failure customary for the jury to make such al-
of payment at the day. 2 Burr. 1088, lowance. The practice is right and
3 Wils. 127. - Or in case of a long de- proper in itself. Where one unreason-
lay, under vexatious or oppressive cir- ably and vexatiously delays another
cumstances. from the recovery of his just debt, the
And it is now a settled rule, that least compensation he can make is to
intercst i3 recoverable for money lent pdy interest for the delay he has thus
and udvanced ; and this rule applies to given, '

,loans made when the rule of law was The jury may give interest beyond

held to be otherwise. 1 Binney, 488,  the penalty of a bond for the perfor-
Where the condition of a bond is for mance of & contract, Perit v. Wallis.
the payment of interest annually, and 2 Dallas, 252. .

- the principal at a distant day, the inte-  Interest on judgmenis—see the note

rest may be recovered before the prin-  to chap, 48, ante. pa. 7.

cipal is due, in an action of debt, on the  Judgment given merely asa security.

bond. But no interest can be recovered Interest ought not to be calculated on

oun such interest. 1 Binney, 165. the amount of the judgment, (which in-
Interest must be paid according to cluded principal and interest,) but only

the lex loci where the debt was contract- on the sum originally due. 3 Dallas,

ed. MSS, Reports, Supreme Court, 506,

e § Wotny

CHAPTER * CCLXTIIL.
An ACT to rectify proceedings upon attachments. (2)

WHEREAS, in the execution of a law of this province, enti-
tled An act about attachments, divers irregularities and fraudulent
practices have happened, to the injury of such creditors as were wil-
lingto accept of an equal share of their debtors effects, in propor-
tion to their demands, and not have them wasted in needless prosc-
cutions, contrary to the true design of the said act: Therefore, to
prevent such practice for the future, Be i cnacted, That from hence-
forth no writ or writs of attachment shall issuc forth or be granted,
before the person or persons requesting the same, or some other
credible person or persons for him or them, shall, upon oath or af-
firmation, declare; that the defendant in such attachment is in-
debted to the plaintiff therein named in the sum of forty shillings,

(t) For a generalreference to the ante. chap. 142, and the note there sub-
laws” and adjudications respecting fo- joined. Sec, particularly, Dallas’s Re-
reign and domestic attachments, see ports, pages 152, 450,

et

* The original roll containing this act was not to be found ; it is therefore, collated
avith the 1ecorded copy, (Note to former cdition.)
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or mare ; and that the defendant is and has been absconded from the 1723.-
. place of his usual abode for the space of six days, with design to e

defraud his creditors, as is believed ; and that the defendant has not

Teft a clear veal estate in fee-simple within this province, sufficient

to pay his debts, so far as such plaintiff or deponent knows or be-

lieves, 'Which oath or affirmation the officer that grants such writs see theset

is hereby empowered and required to administer, and to file the $gHr 4%

same in the court to which the said attachment is returnable: And

if any attachments be granted or issued out otherwise, or contrary

to the true intent and meaning hereof, the officer or person so grant-

ing the same shall, for every such offence, forfeit the sum of five

pounds ; the one half for the use of him or her that will sue for the

same, the other half to the Governor, for the support of govern-

ment. ("u)

IIL. And if any of the defendant’s money, or other effects, hap- Defendsnt’s
pen to be garnished in other hands, the same shall also he attached, nished, spaf
and the garnishees obliged to appear and answer at the return of fages ™
such writs, and be proceeded against in such manner, as by the
above cited act is directed. . .

VILL. Provided always, That the persons nominated as Audi- Togive thir-
tors shall give public notice, thirty days before the sale or disposi- ti:;e l?gié;}'e
tion of such goods or effects as aforesaid, by a public advertisement £,
in the Weekly Mercury, or affixed on the doors of the respective
Lourt-houses of this province.

Pussed 24 March, 1723.~Recorded A. vol, IL page 256, =)

("u) Jurisdiction is given to a Jus-
tice of the Peace to grant attachments
-in cascs of debts not excecding five
poundsg {post. chap. 399.)

() Whis act is almost wholly re-
pealed and snpplied by an act passed
‘December 4th, 1807, (post chap. 2873)
entitled “ An act to alter and amend
the several laws of this commonwealth
relative to Domestic Attachments”

The repealing clause, in the 20th sec-
tion of this latter act, isin these words:
* And be it further enacted, &e. that so
mauch of any act of Assembly, asis heres
by altered ov supplied, be, and the same
is herchy repealed” A mode of re-
peal which congiderably obscures the
Inws; Jeaves much to doubtful con-
steuction; and throws great difficulty
in the way of an editor. The third and
eighth sections of the original act are
therefore retained, as not being em-
rraced within any of the provisions of

he new act. The 14th section of the

New act, in some measure bears on the
third section of the act in the text, and
gives the clause of capias against the
parnishee, as in case of jforeign attach-
ment, The first section is partially
supplied.
. By the act of 1807, the law respect-
ing Domestic attachments, stands as
foltows : ’

1. The Courts of Common Pleas,
respectively, on the oath oy affirmation
of the creditor, or other credible per-
son fur him, of the truth of the debt,
and that the debtor has absconded or
departed from the place of his usnal
abode in this state, or remained absent
from the state, ov has confined himself
to his own house, or concealed himself
elsewhere, with design as is believed,
to defraud his creditors; and has not
left 2 clear real estate in fee-simple,
within this state, sufficient to pay his
debts, so fur as deponent knows or be-
lieves, may issue writs of attachment
against all the lands, tenements, goods
and chattels of such person so abscond-
ing, absenting, confining, or coencealing
himself —¢ Provided afways, that the said
departure, ¢ or conccalment, shall
be praved by the oath or affirmation of
disinterested witness.®

[By an act passed April 4th, 1809,
this provisois repealed and made void,
and the onth, above required may be
administered either by the Prothonota-
1y of the court, or before a Justice off
the Peuce, as the casc may require.]

2, The officer to whom the writ is
directed, shall attach all the lunds,
goods, chattels, awl effects of the de-
fendant, in whose hunds socver the
same ean he found, which chatie!s and
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effects, shall be appraised, inventoried,
and secured, by such officer; and pe-
rishable goods attached, may be sold,
by the discretionary order of any Judge
of the court from which the process 1s-
sued, and the monies shall be received
by the officer, and.be paid over by him
to the trustees, &e.

[By the third section of the act in
the text, the expressions are, “If the
defendant’s money, or other effects hap-
pen to be garnished in other hands,
the same shall also be attached, and the
Garnishees obliged to appear and answer
at the return of such writs; and be proceed-
ed against in such manner as by (chap.
142, ante. page 45). is directed.]

3. The court on the return of the

.writ, shall appoint three trustees for

all the creditors of such debtor, with
power fo audit the accounts, adjust the
demands of the creditors, and settle
their shares of the estate, andthey shall
report their proceedings therein to the
said court ; which trustees, before they
proceed, shall take an oath or affirma-
tion, to be administered by the Court ap-
pointing them, well and truly to execute
the trust reposed in them, &e, and the
court shall allow them a reasonable
compensation for their trouble outof
the property attached.

[By the act of April 4th, 1809 before
mentioned, it is declared to be compe-
tent to any Judge, Alderman or Justice
of the Peace to administer the oath to
the trustees.] .

4. The trustees shall take into their
possession all the estate of the debtor,
whether attached, as aforesnid, or af-
terwards discovercd by them, and all
books, papers and vouchers relating to
the same ; and shall be deemed vested
with all the estate of such debtor, at
the time of issuing the said attachment ;
and shall be capable to sue for and re-
cover the same, and all debts or things
in action, due or belonging to such
debtor, at that time, or at any time
thereafter, and all the estate attached
as aforesaid, shall be by the Sheriff who
took the same, delivered over to the
saic teustees,  Provided, that in case of
a bona fide purchase made, or assign-
ment {rken from or under such debtor,
for a valuzble consideration, by any per-
son having no notice of the attachment,
such purchase or assignment shall not
be invalidated or impeached 3 and provi-
ded also, that if any person indebted to
the party, against whom an attacliment
has been issued as aforesaid, or having
the possession of any of his property,
shall bona fide, pay the said debt, or de-
liver the said property to the said party,
without notice of the attachment, he

shall not be liable to pay, ov deliver the
same to the trustees.

5. All prior conveyances of lands or
goods, to children, or othevs, or any
transfer of debts or demands, into other
persons names, with intent to defraud
creditors are rendered ineflectual, and
the trustees shall have power to reco-
ver and dispose of the same, as if the
defendant had been actually seized or
possessed thereofl .

6. The trustees may make public
sale and assurance of the estate belong-
ing to such debtor, which shall be good
and effectual in law, against him, hig
heirs, executors and assigns; and may
grant and assign, or otherwise order
or disposc of all or any of the debts,
due, or to be due, to or for the benefit
of the defendant, to the use of his cre-
ditors; and the same grant, assignment
or disposition of the said debts, shall
vest the right and interest thereof, in
the person or persons to whom it shall
be so granted, assigned or ordered, so
that such assignees may sue for and re-
cover the said debts intheir own names,
and detain the same to their ownuse:
And after such grant, assignment or dis-
position made of the said debts, neither
the said defendant, norany other,to whom
such debts shall be due, shall have
power to recover the same, nor to make
any release or discharge thereof.

{The 8th section of the act in the
text, requires thirty days notice.}

7. If lands, goods or estate, are con«
veyed and assured by defendgpt, upon
condition or power of redemption, by
payment of money, or otherwise, the
trustees or any person by them appoint-
ed by writing under hand and seal, msay
make tender of money, or other per-
formance, according to the nature of
such condition, as fully as defendant
might have done, and the said trustees,
after such performance or tender, shall
have power to sell and dispose of such
lands, goods and estate, for the benefit
of the creditors.

8. The trustees, immediately on their
appointment, shall give notice in two
newspapers in the city of Philadelphis,
and in une newspaper in the county in
which the attachment issued, or if none
be printed in such county, by setting up
four advertisements in four of the most
public places of such county, and re-
quire all persons indebted to defendant,
to pay and deliver to them all money
and property due and belonging to the
debtor, and also to desire all creditors
to deliver to them their respective ace
counts and demands ; and if any contro-
versy shall avise, concerning any claim
by any creditor, or concerning any debe
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or demand, claimed by the trustees,
they may agree with the oppo-
site party to refer the same to arbitra.
tors, mutually chosen, and if the par-
ties will not agree to a reference, an is-
sue shall be made up between them,
and a jury shall be impannelled, as in
other cases, to try the same.

9. The trustees may summon before
them, and examine all persons supposed
to be indebted to defendant, and such
other persons as they shall think fit,
upon interrogatories, or otherwise; on
oath or affirmation, which they are em-
powered to administer, touching the
lands, tenements, goods, chattels or ef+
fects of defendant, and such other
things as may tend to disclose their es-
tates, or their secret grants or alienas
tion of their effects ; and if such person
shall refuse to attend, or to be sworn
or affirmed, and to make answer to such

questions or interrogatories, as shall be '

administered, he, or they may be com-
mitted to prison, to be detained till he
or they shall submit to be examined as
aforcsaid. And the trustees, by wars
rants under their hands and seals, may
cause to be broke open, any houses,
chambers, shops, warehouses, door,
trunks or chests of defendants, where
their goods ur effects shall be, or repu.
ted to be, and scize the same for the
use of their creditors.

10. Bona fide creditors, on securities
payable at a future day, and not due at
the time of issuing the attachment,
ghall be admitted {o prove their debts
and contracts, as if they were payable
presently ; and shall have a dividend in
proportion to the other creditors, dis«
counting, where no interest is payable,
at the rate of so much per cent. per an-
num, as is equal to lawful interest;and
where mutual credit has been given by
such debtor and any other person, or
mutual debts between them at any
time before the issuing the attachment,
the trustees shall state the account,
and one debt may be set off against the
other; and the balance, and no more,
shall be claimed, or paid, on either side
respectively.

11. At the expiration of six, and
within nine months after the first no.
tice, the trustees shall make distribus
tion, first deducting legal charges and
commissions : And no preference shall
be allowed to debts on specialties. And
if the whole estate shall not then he
distributed, a second dividend shall be
made three months after, and s0 on
every three months, till the whole es-
tate ghall be distributed.

12, majority of the trustees shall
Torm a quorum to do Dusiness, and the

QL T

court shall supply vecancies by a hew
appointment.

13. The court shall dissolve the at«
tachment, on the facts of absconding,
absence, or concealmeiit, being disprov-
ed by the debtor, or any person on his
or her bLehalf, at any time during the
{:)erm to which the process is returna-

le.

14. A clause of capias againdt the
garnishee may be inserted in the body
of the writ, under the same rules and
wegulations as are prescribed by law in
cases of foreign attachment.

[See the notes to chap: 142, antc. pa.
45, and the act passed September 28th,
1789, sect. 4, (chap. 1434.)]

17. (15 and 16 infra.) No second or
other attachment shall be issued against.
the same defendant, unless the first be
not executed, or be dissolved by the
court ; and the overplus of debtor’s es«
tate shall be returned to him, his exec«
utors, or administrators.

18. The death of the debtor after iss
suing the attachment, shall not abate or
affect the proceedings therein, but the
same shall go on to a final conclusion,
and with equal validity, as if such debt~
or had lived. :

19. The laws of the coinmonwealth,
relative to foreign attachments, not al«
tered, or to be afiected by this act.

By an act passed August 22d, 1752
(post. chap. 399,) entitled, * An act
for regulating attachments, not exceed.
ing five pounds,” Jurisdiction is given
to Justices of the Peace to that amount ¢
and the particular form of proceeding
is prescribed ; and a penalty of five
pounds is inflicted on the Justice, for
issuing any attachment, contrary to the
true intent and meaning thereof.

The 15th section of the act of Des
cember 4th, 1807, extends the jurisdic.
tion of Justices and Aldermen, to all cas
ses of attachment authorized by the said
act of 1807, where the debt or ,demand
of the plaintiff does not exceed one hun-
dred dollars, subject, otherwise, to the
same rules, repulations and restrictions
prescribed in the act of 1752—but the
above mentioncd penalty on the Justice
is extended to one hundred dollavs.

And by sect. 16, of the act of 1807, the:
Justices and Aldcrmen shall have the
like power with the Courts of Common
Pleas, to dissolve writs of attachment,
in eases within their jurisdiction, and
upon the same proofs, provided applicn-
tion be made for that purpose, withia
twenty days after the return of the
Writ. .

By the second section of the act ¢f
1752, if after a full and careful exami-
nation it shall appear that {lere is a it

X



1723.
Amgoend

162

.

debt due toany one person fiom defend-
ant, exceeding the sum of five pounds,
( now one hundred dollars, ) thenandinev-
ery such case, the Justice shallno fur-
ther proceed, but shall deliver and cer-

tify to the Prothonotary of the County .

Court of Common Pleas for the same
County, the said attachment, and all
proceedings thereon had before him ;
and the Justices of said Court may
grant and issue one writ of attachment
only to the person who obtained the at-
tachment from the Justice, if he de-
mands the same, or if not, to any other
creditor, to the Sheriff, &ec.

No second attachment to issue, either
from the Justice or the court, pending
any prior attachment, issued either by
the Justice, ot court, ’

On the subject of domestic attach-
mfint" the following cases have occur-
red s

Hollingsworth v. Hamelin,

The defendant having absconded, 2
domestic attachment issued against him
at the suit of the plaintiff, and the au-
ditors, under that process, having ad-
vertised that all persons who had de-
mands, should send in their accounts in
a reasonable time afterwards, made a
dividend among the creditors who filed
their claims.

Previously to issuing the domestic
attachment, the defendant wagindebted
to the commonwealth for duties upon a
cargo imported, and having given bond
to Sharp Delany, (who was the Collec-
tory but not so numed in the bond,) a
writ was thereupon issued against him,
but was returned non est inwventus. OFf
this, however, the auditors had no no-
tice, till the dividend above mentioned
was paid, Delany now claimed full pay-
ment.

The matter wag referred to the opi.
nion of the court, upon & case stated 3
and, after argument, the court unani.
mously decided, that on these facts, the
commonwealth was entitled to no pre-
ference. In the Common Pleas, Dec'y,
1785. 1 Dallas, 151,

And in Lazgarus Barnet’s case, the fo-
reign and domestic attachment laws re-
ceived a full consideration, and decisive
construction ; especially as to what con-
stivutes aninhabitant, so as to render the
party an object of the one or the other
of theselaws. To thiscase, the reader
is generally referred, as it would swell
this note to an unreasonable length, to
insert it entire. ‘The latter part of the
judgment of the court, as pronounced
by Shippen, President, is in these words:
“ The word * inhabitant” has a plain
meaning. A person coming hither cc-
casionally, as a captain of a ship, in the
course of trade, cannot he called an in-

habitant ; ner does a person going from
hig settled habitation here, on occasion-
al business to Boston, or any other place,
cease to be an inhabitant. Buta mam
who comes from another place toreside
among us, introduces his family here,
takes a house, engages in trade, con-
tracts debts, and, after some time, runs
away with design to defraud his credi-
tors, he ought surely to be considered
such an inhabitant, as not to be an ob-
ject of the foreignattachment, but of the
domestic one, and as a person whose ef-
fects should be seized for the benefit of
all his creditors, and not of the first
creditor who shall take out a foreign ate
tachment, otherwise there would be
few objects for this equitable law to
operate upon.”

Such has been the uniform construc-
tion of the law of attachments in Penn«
syloania, from the year 1724, to the pas-
sing of the actof 14 Geo. 3. ¢. 5. which
last act gives a legislative sanction to
the preceding practice. 1 Dallas, 152.

[The act of 14 Geo. 3. c. 5. sect. 4,
passed January 92d, 1774, referred to
above, is chap. 691 of this edition, But
the 4th section is repealed and suppli-
ed by the act of 1807.] ’

Sce Taylor v. Knox, 1 Dallas, 158.
And Lyle v.Forman, ibid. 480.~Foreigr
attachment. It was proved, thaton the
5th of December, defendant was at
Lancaster, on his way to Fort Pitt,
where he intended to proceed to the
Spanish settlement, below the Natchez,
on the Mississippi; but was actually at
Fort Pitt on the 2d Janusry, 1790, The.
process was returnable Dec'r, 1789.

Shippen, President, obgerved, that
while & man remained in the State,
though avowing an intention to with-
draw from it, he mustbe consideredas
an inhabitant, and therefore not an ob-
ject of the foreign attachment. If an
inhabitant clandestinely withdraws, or
secretes himself, to avoid his creditors,
he becomes liable to the domestic at-
tachment. The having once been an
inhabitant will not, however, protect a
man,for ever, from aforeign atiachment,
where he has notoriously emigrated
from the State, and settled elsewhere.
But the case before the court, is that of
a foreign atrachment issued at the very
time the defendant was an inhabitant of
the State, which cannot be maintained.
Attachment quashed,

An unmarried man, who took lodg-
ings in the city, rented a store, and
traded there, declaring his intention of
taking up a permanent residence, an
residing there six ‘months, who after-
‘wards absconded, was declaved an i1~
habitant, under the domestit attachment
law, MSS. Reports, Supreme Court
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The affidavit on which a domestic at-
tachmentis grounded, is not conclusive,
and the attachment may be dissolved
on proper proof, without previous no-
tice to the creditors, MSS. Reports,
Supreme Court.

Domestic attachment issued against
an absconding debtor under the act in
the text. On the application of the de-
fendant afterwards to enter special bail,
the court will not dissolve the attach-
ment, provided it issued on due grounds.
Benner v. Cotgreave, Circuit Courr, Al-
legheny county, before Teates & Smish,
Justices, November, 1804. After ad.
visement, The Court said they could
find no instance of such a motion ;
though in 2 plain case, they would have
no difficulty in protecting a debtor from
the malevolence or mistake of his cre~
ditors, who had issued a domestic at-

‘tachment against him, provided he ap.
plied in due and convenient time,

The facts were these : The attach-
ment had issued in the Court of Com-
mon Pleas of Allegheny county, on the
11th May, 1804on filing the qfidavit
required by law, returnable to the fol-
lowing June term; the attachment
was returned, and auditors appointed,

At an adjourned court, on the 4th
Angust, 1804, the defendant appeared
in his proper person, and moved by his
counsel for leave to enter special bail,
and that thereupon the attachment
should be dissolved. The motion was
overruled, as not admissible in law.

The cause was then removed, under
a special allocatur, to the Circuit Court,
and the motion to enter special bail was
there renewed.

It was admitted, that since the at-
tachment was taken out, the defendant
had been arrested on two writs of capi-
as, one issued August 23d, 1804, and
the other October 4th, following, and
had given special bail. And it was
further admitted, thatthe defendant,
when the attachment issued, was an
absconding debtor within the meaning
of the act in the text.

Under these circumstances, the court
gaid, they found themselves constrained
to over-rule the motion.

A judgment kas relation to the first
day of the term, so as to exclude a do-
mestic attachment, in favour of the
Jjudgment creditor.

For cases on foreign attachments,
see the notes to chap, 142, ante, pa, 45,

1723.



