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tlte prevention of vexa-
tions and oppressions by
arvests, and of delays
in suits of law; except
certain parts which have
a local object, and are
thegefore inapplicable to

this commonwealth; and -

certain  other parts,
which are altered by our
acts of Assembly or the
practice- of our courts.)

16 and 17 Chatles 2, c. 8. (Subject to
the same exceptions.)

17 Charles 2, c. 8. :

19 Charles 2, c. 6.

22 and 23 Charles 2, ¢, 9. (c+ 136.)

80 Charles 2, .7,

4 and 5§ William and Mary, c. 31

8 and 9 William 3, ¢. 11.

9 and 10 William 3, c. 15,

10 and 11 William 3, c. 16.

11 and 12 William 3, ¢. 6.

3and 4 Ann, c. 9. (Sect. 1, 2,4 and 8

only.)

(The first 13, and 20th

and 27th sections only.)

4 Ann, c. 16,

5 Geo. 1, ¢. 13, .
7 Geo. 2, ¢. 20. (Sections 1, 3.).
11 Geo. 2, c. 19, (Sections 14 and 1§
only.) .
There are several statutes, called
statutes of sortmain; one of which
(¢ The statute de religiosis’ ) was passed
in the 7th year of Edw. 1, stat. 2d; ano+
ther, in thé 13th year of Edw. 1, ¢. 32,
another in the 15th year of Rich.2, c;
5; and another in the 23d year of Hen,
8, ¢ 10, These statutes ave in part in-
applicable to this country, and in part
applicable, and in force, They are so
fur in force, that all conveyances, eithett
by decd or willy of lands, teriements, or
hereditaments, made to a body corpo-
raté, or for the vse of a body coporate,
are void, unless sanctioned by charter;
or act of assembly. So also are all such
tonveyances void, made either to an ins
dividual, or to any number of persons
assotiated, but not incorporated, if the
said conveyances are for uses or purd
poses of a superstftions mnature, and not
calculated topromote ohjects of charity
or utility. ’

v
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CHAPTER DCCXXIX:

An ACT declaring what shall be treason, and what othes crimes ayti
practices against the state, shall be misprision of treason.

WHEREAS it is ‘absolutely: decessaty, for the safety of evety
$tate, to prevent, as much as possible, dll treasonable and dangerous
practices that may be carriéd on by the internal enemies thereof, and
to provide punishments in some degree adequate thereto, in order to
deter all persons from: the perpetration of such horrid and danger-

ous crimies: Therefore,

IL. Be it endcted, and it is heteby enacted, That all and every

person and persons (exce

prisoners of war) now inhabiting, re-

siding, or sojourning within the limits of the state of Pennsylvania,
or that shall voluntarily come into the same hereafter fo inliabit ie-

side, or sojour, do owe; and shall pay allegiance to the state of

Pennsylvania.

XX, dnd be it furthet enacted, That if any persor or persons,
elonging to or residing within this state, and under the protection
of its laws, shall take a commission or commissions from the King treason:

of Great-Britain, or any urder his authority, or other the enemies
of this state, or the United States of Amierica i or who shall levy
Wwar against the state, ot government theresf; or kiowingly and
willingly shall aid of assist any enemies at opely war against this
* state; or the United States of America, by joining thelr zxmies, ox
by enlisting, or procuring or persuading others to enlist for that pur-
pose, or by furnishing such enemies with arnis or ammunition, pro-

17y,

Alt geraghs

now residing}

in this state
owe allegie
ance to ifs

ﬁmm‘ehglfp
of wwhat shit
constitute

vision, or any other article or articles, for their aid or comfort; o¥
Y carrying on a traitorous correspondence ith them ; or shall form.
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1777. or be anywise concerned in forming, any combination, plot or con-
‘-~ spiracy, for betraying this state, or the United States of America,
into the hands or power of any foreign enemy; or shall give or send
any intelligence to the enemies of this state for that purpose ; every
Punishment. Person so offending, and being thereof legally convicted, by the evi-
dence of two sufficient witnesses, in any Court of Oyer and Ter-
miner, shall be adjudged guilty of high treason, and shall suffer
Excants death ; and his or her estate shall be, and is hereby declared to be,
toviana forfeited to the commonwealth, except such parts thereof as the
children.  Jydges of the Céurt, wherein such conviction may be, shall order
Seelow  and appropriate to the support of such traitor’s children, or wife
sest2.}  and children (if any) as to them may appear sufficient, until the
same shall be otherwise regulated by act of General Assembly.
Whatshal ~ AV. And be it further enacted, That if any person or persons,
oFnbriston yyithin this state, shall attempt to convey intelligence to the enemies
of this state, or the United States of America, or by publicly and
deliberately speaking or writing against our public defence ; or shall
maliciously and advisedly endeavour to excite the people to resist
the government of this commonwealth, or persuade them to return,
to a dependence upon the crown of Great-Britain; or shall mali-
ciously and advisedly terrify or discourage the people from enlisting
into the service of the commonwealth; or shall stir up, excite or
raise tumults, disorders or insurrections in the state, or dispose
them to favour the enemy ; or oppose and endeavour to prevent the
measures carrying on in support of the freedom and independence’
Ponishment. of the said United States; every such person, being thereof legally
convicted, by the evidence of two or more credible witnesses, in
any Courtof General Quarter Sessions, shall be-adjudged guilty of
misprision of treason, and shall suffer imprisonment during the pre-
sent war, and forfeit to the commonwealth one half of his or her
lands and tenements, goods and chattels.
Misprision of V. _/.ln.d be it furthe- enacted, That all offences, by this act c_le—
Wherecogni- Clared misprision of treason, shall be cognizable before any Justice
zables of the Peace of the city or county where the offence was committed,
or where the offender can be found ; and every Justice of the Peace
within this state, on complaint to him made, on oath or affirmation
of one or more credible person or persons, shall cause such offen-
der to come.before him, and enter into a recognizance, with one or
more sufficient surety or sureties, to be and appear at the next Court
of General Quarter Sessions for the said city or county, and abide
the judgment of the court ; and in the mean time to be of the peace

and good behaviourtoward all people in the state, and for want of

such surety, the said Justice shall commit such offender to the com-
mon gaol of the said city or county : And all persons charged, on
oath or affirmation, with any crime or crimes, by this act declared
to be treason. against the state, shall be dealt with and proceeded
against, as in other capital crimes is by law directed. (¢) .

Passed 11th February, 1777.—Recorded in Law Book, vol. L page 79.

. (’¢) By chap. 878, post. the execu- ted Stutes, never to return, The same
tive was empowered to pardon persons, act provided, that no attainder of trew-
under sentence of death, for treason or  son, subscquent to the war between
fefony, on condition of leaving the Uni- the United States and Great Diitain

-
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ghould extend to the disinheriting of
any heir, nor to the prejudice of any
person or petsons, other than the offeu-
der, which provision has since bcen
confirmed by law, chap. 1505, section
2 andl is incorporated into the existing
constitution, art. 3, section 19,

The act further authorized the Attor-
ney-General, with the: leave of the Court,
to prosecute persons charged. with of.
fences that amount to' treason, or mis-
prision of treason, for misdemeanors,
and to give in evidence, on the trial,
any act of treason, or misprision of treg-
son, by one witness, or other legul tes-
timony. :

By an act of the 3d of December,
1782, (post. chap. 989, it was enacted,
that any persons, who shall erect or
form, or shall endeavour to erect or
form, any new and independent govern-
ment within the boundaries of this com-
monwealth ; or who shall set up any
notice, calling on the people to meet
with that designj ov who shall assem-
ble for that purpose, in consequence of
such notice ; or who shall, at any such
meeting, maliciously and advisedly re-
commend or desive the people to erect
or form any new independent govern-
ment in any part of this state ; or shall
read to them any new form of constitu.
tion, with a design to induce them to
adopt the same, a8 a pew and indepen-
dent -constitution ; shall be adjudged
guilty of high treason ; on conviction by
the evidence of two witnesses shall suf«
fer death, and forfeiture of estate. The
act likewige aythorized the offenders to
be tried in any county of the state ; but it
was soon afterwards so fur repealed,
chap. 1157, By the constitution.of the
United States it is now provided, that
¢ New states may be admitted by Con-
gress into the Union ; but no new state
shall be formmed or erected within the
Jjurisdiction of any other state, nor any
state be formed by the junction of two
or more states, or parts of states, with-
out the consent of the legislatures of the
states concerned, as well as of the Con-
gress,” aig. 4, section 3. By the 18th
spctiun of the Sth art. of the constitu-
tion, it ig declared that ¢ No person
shall be attainted of treason or felony
by the legislature ; and by the 19th sec-
tion of the same art. it is declared, that
¢ No attainger shall work corruption of
blaad, nor, except during the life of the
offender, forfeiture of estate to the
commonwealth,” A similar provision
1s contained in the fedcral constitntion,
art. 3, where, likewise, treason againat
the United States, is defined to consist
only “ In levying war ngainst them, or
in adhering to their encmies, giving
them aid and comfort;” and it is de-

clared, that < No person shall be con-
victed of treason, unlegs on the testimo-

ny of two witpesses to the same overt -

act, or on confession in open court.”

For the process of outlawry, on a
charge of high treason, &c. sce chap,
1572,

On the 2240 April, 1794, chap. 1766,
the punishment of death was abolished
in ali cases, except the case of murder
of the first degree; and in the case of
high treason, imprisonment at hard la-
bour, for a period not less than six
year's, nor morg than twelve years, was
substituted. Z&d. section 4.

A person accused of bigh treason
shall have a copy of the indictment &
reasonable time, not less than ong day,
before the irial; and also, within the
same time, a copy of the pannel of the
Jurors.1 Dallas, 33, Respublica v, Molder.

Adberence to dmcrican troops, though
in consequence of mistaking thewm for
the enemy, cannot be treason, JIhid.
Respublica v. Malin, )

Words, indicating the defendant’s in.
tention to join the enemy, are proper
testimony to explain the motives upon
which the intent was afterwards carried
into eflect.”Ibid. )

Evidence may be givep of an gvert act
committed in ‘another county, after an
overt act is proved to have been.com-
mitted in the county where the indict-
ment is laid,  Zbid. o

Evidence that the defendant had a
power to let people in and out of thé
city, when in possession of the enemy,
ought to be received; but not as con-
clusive proof of his holding 2 commis-
sion under them. Ibid. page 35, Respud-
lica v, Qarlisle.

But evidence of his seizing salt, or
disarming the Americans, dogs not ap-
ply to that species of treason; though it
may prove his having joined the atmies
of the enemy. Jhid.

It is enough 10 13y in the indictment,
that the defendant sent intelligence,
without setting forth the particular let-
ter, or its contents. Zbid.

The charge of levying war is not, of
itself, sufficient; but assembling, join-
ing and arraying, with the forces of the
enemy, is sufficient overt act of levying
war, lbid.

"There must be an actual enlistment:
of the person persuaded, in order to
make it treason in the persuader. Jbids
page 39« Respublica v. Roberts.

" If an overt act has heen proved,
where the indictment is laid, the defen-
dant’s confession may be given in.evi.
dence, to corrohorate that proof. Ibide

Treason is a cxime knownat the com-
mon law. Jbid. page 83. Respubliva va
Chapman.

.
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Treason, which is nothing miore than
a criminal attempt to destrey the go-
vernment, may be committed, before
the different qualities of the crime are
defined and its punishment deolared by
positive law. Ibid, page 57.

After the peace with Great Britaix,
the court would not sustain a sugges-
tion, filed by the Attorney General,
against one, who was attainted in pur-
suance of a proclamation issued during
the war, as a proceeding of that kind
would contraverie an express articlein
the treaty. JIbid. page:233. Respub-
lica v Gordon. (" Nute to former edition. )

Respublica v. M*Carty.

The defendant was indicted for high
treason, in levying war, &c. by joining
the armies of the king of Great Britain,

On the trial, the Attorney General
offered to give the confession of the
party in evidence, made at the time of
his arraignment; but Ingersol objected,
that a confession could only be admit-
ted to be given in evidence by way of
corroboration, and that therefore an
overt act should be first proved. Fost,
10, 240, -

Bradford, Attorney General, contend-
ed, that the confession praved by two
Jvitnesses, was of itself sufficient ; but,
that independent of that position, it
was not necessary to prove the overt
act, before the admission of the confes-
sion.

By the Court, No case of this kind has
hitherto occurred in this court. In the
case of the Commonwealth v. Roberts,
the defendant’s confession was offered
merely to shew, quo anémo he commit-
ted the treasonable act; and the Court
were there of opinion, that it ought to
be admitted as covroborative proof.
We find, indeed, that in Berwick’s case,
Fost, 10, two Judges thought that
confession after the fact, proved by two
witnesses, was sufficient to convict,
within the 7th W. 3, but Justice Foster
doubted the propricty of that opinion ;
ag the statute seemed to require two
witnegses to the overt act, or a confes-
sion in open Court.

The stat. 7, W. 3, on which that di-
versity of sentiment avose, does not,
however, extend to Pemnsyloania; but
materially varies from our law on the
subject. Fot instance: The Act of
Parljament requires two witnesses to
find the indictment, as well as to prove
the overt act upon the tvial: but the

act of Assembly prescribes nothing .

about the evidence to find the indict-
ment; which may, therefore, proceed

.either from one witness, or from any

otherkind of proof, that willserve to con-

vince thegrand jury; and, altliongh.it de-

clares that there shall be two witnessed

o convict the defendaunt on his trial, it

does not specify that they shall be wit-

nesses to an overt act, or any other pat~
ticular matter. Again: The stat. We
3, provides for the case of a confession,

¢ auillingly, without wiolence, in open
Court ' whereas the act of Assembly
uses no such words.

Certain it is, that considered abstract-
edly at commonlaw, the confession of the
party would be sufficient pruofto convict
him,*» But upon the wkhole, we decline
giving an opinion at this time, whether,
taking into view the act of Assembly,
the confession proved by two witnes-
ses, cun have such conclusive force.
We do not hesitate, hbwever, to re-
ceive it in corroboration of any other
evidence that may be adduced in sup-"
port of the proposition.

The evidence, and arguments of coun-
sel being concluded, the Chief Justice
delivered the following charge to the
Jury:

Tlie crime imputed to the defendant
by the indictment, is that of levying war,
by joining the avmies of the king of
Great-Britain, Inlisting, or procuring
any person to be inlisted, in the service
of the enemy, is clearly an act of treas
son. By the defendant’s own confession
it appears that he actually inlisted in o
corps belonging to the enemy; but it
also appears that he had previously been:
taken prisoner by them, and confined a¢
Wilmington. He remained, however,
with the British troops for ten or elevern
months, dwing which he might easily
have accomplished his escape; andit
must be remembered, that, in the eye
of the law, nothing will excuse the act
of joining an enemy, but the fear of im-«
mediate death; not the fear of any in«
ferior personal injury, nor the apprehen~
sion of any outrage upon property. But
had the defendant inlisted merely from
the fear of famishing, and with a sin-
cere intention to make his escape, the
fear could not surely always continue,
nor could his intention rematn unexe-
cuted for so long a period.

In the ptesent instances the confes-
sion of the defendant was not taken in
writing and subseribed : bl}t the. stat. 1
and @ Phil. & Mary, c. 10, is in force
}’e)msyl{iania; and, as in coxamon CESQS
it is sufficient for the purposes of eviv
dence, if a man subscribes his examina-
tion before a magistrate, so, in the
case of treason, a confession reduced to
writing, and subscribed before a Justics
and another witness, would be sufficient
grounds for a conviction under our act
of Assembly, or even under the stqts oF
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W. 3. At the time-of William’s land-
ing in England, Fames still maintained
a strong purty; of whom some were t¢
be found in the Houseof Lords, and some
in the House of Commons. The statute
was probably, therefore, framed, so as
to be most favourable to those who es-
poused the cause of the invading mo-
narch; and hence we may devive all the
provisions which, on 3 charge of high
treason, make two witnesses necessary,
to the same overt act, or to two differ-
ent overt acts of the same treason, or
the confession of the defendant in open
Court, 5 Bac, Abr. 145, (folio, letter (1)
—548-—(octavo, letters D d—>5th edit.
by Gwillim, vol. 6.) It appears, how-
ever, as I have before intimated, that
it has been decided that a confession,
though not made in open Court, if made
in the presence of two witnesses, may
he read in evidence against the defen-
dant, contrary to the opinion of C.]J.
Trevor, and the doubts of Justice Tracy,
Bac. Abr. ib, Fost. 10, 240. The case
in Bac. must have been the case of an
examination in writing, as it is said it
might be read in evidence; but Ber-
wicks case was a confession at the time
of the fact; so that the former had no
conclusive influence on the latter au-
thority.
1t must, at the same time, be allowed
that most of the authorities on this
point, seem to lean apainst the admis-
sion of the party’s confession in the pre-
sence of two witnesses, as sufficient for
conviction, unless it is made at the time
of committing the criminal act, or be-
fore a magistrate duly authorised. But
the case now before us, arises on a con-
fession in open Court; and though the
whole confession must be.considered
together, yet the jury may, unquestion-
ably, on this, as on every other point of
evidence, believe one part, and disre-
gard another. The prisoner was ac-
_quitted, 2 Dallas, 86.
In the case of U. S.v. Vigol, Patter-
-.son, J. declared in his charge to the ju-
ry, (corvesponding with part of the fore-
going case) ¢ 'That the fear which the
law recognizes a3 an excuse for the per-
petration” of an offence, must proceed
from an immediate and actual danger,
threatening the very life of the party.
"The apprehension of any loss of proper-
ty, by waste, orfire ; or even an appre-
hension of a slight, or remote injury to
the person, furnish no excuse, If, in-
deed, such circumstances could avail, it
would be in the power of every crafty
leader of tumults and rebellion, to in-
demnify his followers, by uttering pre-
vious menaces; an avenue would be for
gver open for the escape of unsuccess-
#ul gullt; and the whole fabric of socie-

ty, must, inevitably, be laid prostrate,
2 Dallas, 347.

In the Commonwealth v. Weidle, the
defendant was indicted on the 4th sec-
tion of the act in the text, for misprision
of treason in speaking the following
words ¢ ¢ That he had lived six years
in London, and nine years in Ireland ;
and never lived happier ia his life, than
he had done under the English govern-:
ment; and that the king of Englandis
our king, and will be your’s” The
words proved were somewhat different
in expression, but the same in sub-
stance. Some attempt was made to
shew that the defendant was intoxicated
at the time of speaking the offensive
words. .

It was admitted that the section was
obscurely and inaccurately worded ; and
the C! Justice said, that a law consti-
tuting a crime, must be strictly and lite-
rally interpreted and pursued. But the
words spoken tended to excite resist.
ance to the government of this common.
monvealth, to persunde the andience to
return'to a dependance upon the crown
of Great-Britain, and to favour the ene-
my; which ave distinct and substantive
charges of misprision of treason. The
words must be spoken with a malicious
intention, in order to render them eri.
minal; a mere loose and idle conversa-
tion, without any wickedness of heart,
may be indiscreer and reprehensible,
but ought not to be construed into
misprision of treason. On the other
hand, drunkenness is no justification or
excuse, for committing the offence; to
allow it as such, would open a door for
the practice of the greatest enormities,
Verdict, Guilty. 2 Dallas, 88.

The sixth article of the constitution
of the United States, among other things
declares, That the constitution, and
laws of the United States made in pursu.

» ance thereof, shall be the syPREME LAW
oF THE LANL ; and the Judges in every
state shall be bound thereby, any thing
in the constitution or laws of any state
to the contrary notwithstanding.

It will be useful for the people of Penn-
sylvania, therefore, to have the means
of information on a subject so interest-
iug, within their power at all times—m
The act of the United States, and ab-
stracts of the decisions under it, are
here referred, to for that purpese.

Treason, is defined in the constitu-
tion itself; and the proof necessary to
conviction is prescribed. (See thefirst
part of the note to the act in the text.)

An act for the punishment of certain
crimes against the United States, was
passed April 30th, 1790, vol. 1, pa. 100,
(Folwell’s edition.)

Sect. 29, In cases of trepson, the

1777.
Ayt
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prisoicr shall have & copy of the indiet-
ment, list of the witnesses and jury, &c.
at least three entire days before he shall
be tried for the same, and procéss to
compe! his witncsses to appear.

Sect. 30." If the prisonev stand mute,
or chullenge peremptorily above the
number of thirty-five of the jury, the
Court shiall notwithstanding proceed to
the trial, as If he had pleadednot guilty s
and refder judgment thereon accord.
ingly. ) .

Sect. 31, The benefit of ¢lergyis
talen away in treason.

Sect. 32. No ptison shall be prose-
cuted, tried or punished for tréason, un-
less the indictment for the same shall
be found by a grand jury within three
vears next after the treason shdll be
Jone of committed. o

The-fivst section defines treason as in
the Constitution, and the proof neces-
sary to a conviction; and declares the
punishment to be death,

The second section Befines misprision
of tredson to be, ¢ if any person having
knowledge of the ¢otmission of treason,
shall " conteal, and not us soon ag may
be, disclose and mdke knoiwn the same,
to the President of the Uhited States,
or some one of the Judgés thereof, or
to the Presideiit or Governor of a par-
ticular state, or sorie one of the Judges
or Justices thereof;” dnd directs the
punistiment to bé imptisonment not ex.
ceeding seven years, and & fine not ex.
ceeding one thousand dollars,

With respéct to the number of jutors
tHat miy be summoned and returned ;
the form of thé pannel; what is a suffi-
cient addition, and what a sufficient de-
finition of the places of aboie of jurors
and titnesdes, 36k 2 Dallas, 335 to 242.

A copy of the caption of the indicts
iment, as well ad of the indictment it~
self, must be delivered to the prisoners.
ib. U. 8. v. The Insurgents of Pennsylvania.

A reasonable time shall be allowed,
after the list of the nameés of the wite
nesses is furnished to the prisoner, for
the purpose of bringing testimony from
the counties in which thosé witnesses
Live: For (the Cotirt said) unless an op-
portunity were afterwards given to in-
vestigate the cliaracters, and trace the
conduct of the witnesses, it would be
delusivé and nugatory to furnish the list
of their names. U. S§. v. Stewart and
Hright, 2 Dallag; 343,

Vigol wis indicted for high treason, In
levyinp wir against the United Seatus.

“The prisoner was one of the most ac-
tive of the insurgents in the western
countics of Pennsploania, and had ac-
companied the armed party, who at-
tacked the house of the Excise officer,
{ Beigan’s ) in Westmoreland ¢ounty, with

guns, drums, &e. insisted upon his sur-
rendering his official papers, and extort~
ed an cath from him, that he would ne-
ver act agdin in the exccution of the ex-
cise law. The same party then pro-
ceeded to the house of I¥ells, the excise
officer in Fayette county, swearing that
the excise law should never be carried
into efiect, and that they would destroy
Welly and his house, On their arrival,
Wellz had fled, and concealed himself;
whercupon they ransacked the louse;
burned it, with all its contents, includ-
ing the public books und papers ; and
dftetwards discovering IWells, seized,
imprigoned, and compelled him to swear
that he would no longer act as Excise
officer. Witnesses were likewise exa-
mined, to establish, that the gencral
combination and scope of the insutreca
tion, were to prevent the execution of-
the excise law by force; and in the
course of the evidence, thé duress of
the Marshal of the district, burning of-
General Neville's house, &e. were promi-
nent features.

The case was submitled to the Court
without argument.. -

Pattersons Justice. The first point for
consideration is the evidence, which has
been given to establish the case stated
in the indictment; the second point
turns upon the criminal intention of the
party; and from these points (the evie
dence and intention) the law arises.

With respect to the evidence, the cur-
tent runs one way: it harmonises in all
its parts. It proves that the prisorer
1yas a member of the party who went to

eigan’s holise, and, afterwatds, to the
house of Wells, in arms, marshalled, and
arrayed ; and who, at each place, com-
mitted acts of violence and devastation.
. With respect to the intention, like.
wise, there is not, unhappily, the alight-
est possibility of doubt: To suppress
the office of excise, in the fourth sur.
vey of this state; and particularly, in
the present instance, to compel thé re-
signation of IWells the excise officer, so
as to render null and void, in effect, an
act of Congress; construed the appa-
rent, the avowed object of the insurrec-
tion, and of the outrages which the pri.
soner assisted to commit.

Combining these facts, and this de-

.sign, the crime of hightreason is consum-

mate in the contemplation of the con-
stitution and law of -the United States,
And in the same case it was held,
that if the overe act of treasonis proved;
and laid before the charge waa present-
ed, it is sufficient; und whether coms
mitted by the number of insurgents spe-
cified in the indictnent, is immaterial
U. S.v. Vigol, 2 Dallas, 546; and see
U. 8. v. Mitchel, ibid, 318,

.
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A new trial was granted in a case of
treason, on account of the previous de-
clarations of one of the jury., U. S v,
Fries, 3 Dallag, 515.

The following extracts from some
Iate cases of great notoriety, are taken
from Crancl’s Reports in the Supreme
Court of the United States, vol. 4.

To constitute a lewping of war, there
must be an assemblage of persons for
the purpose of effecting by force, a trea-
sonable purpose.  Enlistinent of men to
serve against government is not suffi-
cient,—

When war is levied, all those who
perform any part, however minute, or
however remote from the scene of sction,
and who are actually leagued in the genc-
ral conspiracy, are traitors.—

Any assemblage of' men for the pur-
pose of revolutionizing by force the go-
vernment established by the United
States, in any of its territories, although
as a step to, or the means of executing
some greater projects, amounts to Jevy-
NG WAr—

The travelling of individuals to the
place of rendezvous is not sufficient;
but the mecting of particular bodies of
men, and their marching from places of
partialy to a place of general rendezvous,
18 such an assemblage as constitutes a
levying of war. Ex parte Bollnan and
Swartwout, 4 Cranch, 75, to 137.

So, in the case of United States v.
Burr. 4 Cranch, appendix, 471 to 507.

To lewy wav, is to raise, create, make
-or carry on war.  Ib. 471,

If an army be actually raised for the
avowed purpose of carrying on open
war against the United States, and sub-
verting their govertiment, a commissary
of purchases, who never saw the army,
but who, knowing its object, and league-
ing himself with the rebels, supplies
that army with provisions, is guilty of
an overe act of levying war. 10,

Sois a recruiting officer, who, though
never in camp, exccutes the particular
doty assigned to him. 1o,

The term ¢ Jewping war,” is unged in
the constitution of the United States,
in the same sense in which it wuas un-
derstood in Englaud, and in this country
to have been used in the statute of 25
Edw. 3, from which it was borrowed.

- All- those who perform the various
and essential militiry parts of prosecu-
tling the war, which must be assigned
to diffevent persons, may be said to levy
war. Ib, 473. .

Those who gerform a part in the pro-

secution of the war, may be said to levy

war, and commit treason under the con-
stitution. Ip, 473,

Vo1, 1,

But quere, whether he who counsels
and advises, but performs no act in pro.
secution of the war; or, who being en.
gaged in the conspiracy, fails to per-
form his part, can be satd to levy war ? 15,

If the war be actually levied, if the
accused has performed a part, but is
not leagued in the conspiracy, and, has not
appeared in arms against his country,
he is not a traitor. Zb. 475, both circuma
stances must concur, Zb.

Constructive treqaron is where the di-
rect aud avowed object, is not the de-
struction of the sovereign power. Z4.
47G-7-8-9,

‘Where 2 body of men are assembied
for the purpose of making war against
the government, and are i a condition
to matke that war, the assemblage is an
act of lewping war, Ib 476.

The assemblage of men which will
constitute Jevping war, must be a « War-
like Assemblage” carrying the appear-
ance of force, and, in a situation to prace
tise hostility, Ib. 480,

Aun assewblage of men with a trea-
sonable design, but not in force, nor in o
condition to attempt the design, nor at-
tended with warlide appearances, daes
not constitute the fact of lewying war.
Ib, 482,

‘To assemble an army of 7060 men
is to place those who are assembled, in
a state of force. Ib, 484, .

The travelling of several indjviduals
to the place of rendezvous, either sepas
rately or together, but not in military

Jorm, would not constitute lewping war';
the act must be unequivocal, and have z
warlike appearance. 16, 485.

War can only be levied by the em-
ptoyment of actval force. ' Troops must
be embodied, men must be opeuly as-
sembled. 7). 487, . :

Arms are nov an indispensable requi-
site to legying war; nor the actual ap-

plication of force to the qbject. Ib. 488.

It is not sufficient that an indictment,
for treason allege generally, that the
accused had lewied war against the
United States, The charge must be
more particularly specified by laying an
overt act of lewping war, and this evert
act must be proved as laid. Ib.'490.

A person may he concerned in a trea-
gonable conspiracy, and yetbe legally,
ag well as actually absent while some ane
act of treason is perpetrated. b

Every one concerned in a treasonable
conspiracy is not constructively present
at every overt act of the treason com-
mitted by others no in his presence. b

A ‘man may be legally absent whohas
caunselled or procured the treasonahlg

aet. Jb, 491
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The prisoner can only be convicted
upon the gvere act laid in the indictment.
If other overs acts can be inguired into,
it is for the solc purpocse of proving the
particular fact charged. Ib. 493.

A person cannut be constructively
present at an overt act of teeason, unless
he be aiding and abetting at the face,
or, ready to ajford assistance if necessary.
Tb. 493-4.

He who counsels, procures, or aids
treason, is guilty accessorily, and solely
in virtue of the common law principle,
that what will make 2 man an aeecosary
in felony, makes him a principal in irea-
son.  So far from considering a man as
constructively present at every nvert sct
of the general treason in which he may
have been eoncerned, the whole doc-
trine of the books limits the proof
against him to those particular svers
acts of Jevying war with which heis
charged. I, 494

And a persom in one part of the Uni-
ted States cannot be considered as
constructively present at an avert act com-
mitred in a remote part of the United
Stutes. Jb

The presence of a party, where pre-
sence is necessury to his guilt, is purt
of the overt act, and must be proved by
two witnesses. Ib. 499.

An indictinent charging 2 person
with being present at an overt act of
treason, caniot be supported by proving
only that the person accused caused the
act to be done by others in his ubsence
No presumptive evidence; mno facts.
from which presence can be infer-
red will sutisfy the constitution and the
law. Ib.

The part which a person takes in the
war constitutes the overs sct, on which
aloné he can be convieted. Zb, 501,

It possibly may bethe case (the Chief
Justice adds) that those who procure a
treuson, and do nothing further, are
guilty under the constitution ; T only LEVA
that opinion has not yel been given;
still legs has it been indicated, that he
who advises shall be indicted as havingy
performed the fact.  And with respoect

-to admitting proof of procurcment to
establish a charge of actual presence,
the caurt is of epinion, that if'this be ad.
missible in Englond on an indietment
Bor levying war, which is fur from heing
conceded, it is admiasible only by virtue
of the opevation of the common law
upon the statute, and therefore is not
admigsible in this country, unless by
virtue of a similar operation ; a point far
from being established, but on “which,
for the present, no opimion is given. If,

however, this point be established, still
the procurement must be proved in the
same manner, and by the same kind of
testimony which would be required to
prove actual presence. Ib. 502.

The conviction of some one who has
committed the treusun must precede the
trial of him who lhias advised or procur«
ed it, and the right of the prisoner to
cull fur the record of conviction, is not
waived by pleading to the indictment,
b, 504,

Bnere, whether the crime of advising
or procuring a levying of war, be within
the constitutional definition of treason?
1b.

If the overt act be not proved by s
witnesses, 50 as to be submitted to the
Sfurp, atl other testimony is irrelevant,
Lb. 505-6.

Levying war is an act compounded of
law and tact, of which the Fwrp, aided
by the court, must jodge. Ib, 500,

Appearing st the head of an army,
would be an overt act of levying war.  Su
also, detaching a military corps from it,
for military purposes. b,

The cases from which the forzgoing
extraclts are taken, run into great
length, so that it wag impossible to in<
sert them entire. The editor thought
it his duty to insert so much, that those
wlo incline to consult. the cases at
large may have a ready reference to
them, It is true they bave already
grently agitated the public mind ; but it
is humbly hoped that he period may
never occur, when it shall be necessary
to reconsider, orconfirm a single point
of them,

See post, chap. 773, sect. 4. All
subjects of this state, serving the en.
emy, as civil or milbary officers, volun.
tarily, at any time during the continus
mance of the war, declared Lo be attaint-
ed of high treason, i

By the 3d scction, preceding, all
otlier persons, subjects or nhubitunts
of thisstate, aiding the enemy, and
not surrendering themselves on the day
fixed by proclamation, which the cxeeu-
tive council were authorized to issue,
dedlarcd to be attuinted of high treason,
See 1 Dallas, 59-

By the constitution  of the TUaired
States, a prrson charged in any state
with treason, &c. who shall flee from
justiee, aud be found in another state,
shall on demand of the exceutive autho«
rity of the stute from which Le fled,
be delivered up, to be removed to the
state having jurisdiction of the crime.
Art, 4, sect, &



