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act, and subsequent acts relative to the -

disposal of the vacant lands within this
commonwealth, shall obtain patents for
the same, in the usual manner, and the
officers of the Land.Office, on the ap-
plication of any person holding donation
lands by patent, within the bounds
aforesaid, or within that part usually
called the triangle, and the applicant,
or applicants aforesaid, releasiog his,
her or their patent, or patents to the
commonwealth, shall have another un-

. appropriated lot or lots of equal quan-
tity ; which said lot, or lots shall be
patented to the person or persons so
releasing, in the usual manner and free
of expense.

§2. This act, and the foregoing act,
(chap. 2276,) of April 2d, 1802, (ex-
cept the limitation clause of the said
last recited act,) were to cortinue in
force until the 1st of April, 1806,

The act of 25th of March, 1805, was
annually continued in force, and by the
act of 4th of April, 1809, the limitation
was further extended until the Ist of
April, 1810. " Since which period there

has been no further extension ; and the

offices are now closed against any ap-,
plication for donation lands, .

By an act passed 11th of March,
1809, in. consequence of a decision of
tlie supreme court in the case of T%o-
mas Grant, the brother of an officer who
was killed in the service of the United
States, during the war, and who was
held to be entitled as heir at law un-
der the 5th section of the act of 2d of
April, 1802, his brother having died
unmarried ; no patent was to issue for
donation lands, after passing this act,
except to the widow or children of any
deceased officer or soldier~

e
CHAPTER MCXXX. :
dn ACT for incorporating the Presbyterian Church of Falling-
: Spring, in the county of Franklin, '

“Passed 25th of March, 1785.~Private act.—Recorded in Law Book No. 1L
page 474.

et § Qs

CHAPTER

MCXXXIV,

An ACT for the limitation of actions to be brought for the inle-
ritance or possession of real properfy, or upon penal acts of As-

sembly.

Sect. 1. WHEREAS it is necessary for the quieting of es-

17885,

tates, and for the greater security of real property, that provision.
.should be made for the limitation of actions to be brought for any
-manors, lands, tenements or hereditaments : - ,
SEcT. 11. Be it enacted, and it is hereby enacted by the Represen-
tatives of the Freemen of the commonwealth of Pennsylvania, in
General dssembly. met, and by the authority of the same, That, from ntey
henceforth, no person or persons whatsoever shall make entry into 2mrsa&&

- any manors, Jands, tenements or hereditaments, after the expiration afer the "

. of twenty-one years next after his, her or their right or title to the teacstuel,
same first descended or accrued; nor shall any person or persons o, seizin of

- whatsoever have or maintain any writ of right, or any other real or postession
possessory writ ar action, for any manor, lands, tenements or here- ;eoﬁlzl;_c-

. dltaments’ of the seizin or Possession of him, her or themselves, ycm,!gcf%rc
his, her or their ancestors or predecessors, nor declare or allege any H3hv,or any
other seizin or possession of him, her or themselves, his, her or ;O,;;,:f;‘,“
-their ancestors or predecessors, than within twenty-one years next wriorac:

before such writ, action or suit, so hercafter to be sued, commenced Jands, &z, 3

or brought. *

Xntiy ints
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1785.  Swer. 11, Provided always, and be it further enacted by the
v~ quthority aforesaid, That any person or persons now having right,
Tifreenyears tile of entry as aforesaid, and the heir or heirs of such person or
jersons now persons, may, within fifteen years from this time, enter or com-
aving right ? 2. . N .
.greidedt”  mence any action or suit, as he, she or they, or his. her or their an-
S cestors or predecessors, might have done, before the passing of this
act.

Provioo in  SECT. IVe Provided also, and be it further enacted by the autho-

Yereonein. 71ty aforesaid, That if any person or persons having such right or
popblect  title be, or shall be at the time such right or title first descended or
accrued, within the age of twenty-one years, feme-covert, non com-
pos mentis, imprisoned, or beyond the seas, or from and without the
United States. of America, then suchperson or persons, and the heir
or heirs of such person or persons, shall and may, notwithstanding
the said twenty-one years be expired, bring his or their action, or
make his or their entry, as he, she or they might have done, before
the passing of this act, so as such person or persons, or the heir or
heirs of such person or persons, shall, within ten years next after at-
taining full age, discoverture, soundness of mind, enlargement out
of prison, or coming into the said United States, take benefit of or
sue for the same, and no time after the said ten years; and in case
such persor: or persons shall die within the said term of ten years,
under any of the disabilities aforesaid, the heir or heirs of such per-
son or persons shall have the same benefit, that such person or per-
sons could or might have had, by living until the disabilities should
Inwhit  have ceased or been removed ; and if any abatement happen in any
’ proceeding or proceedings upon such right or title, such proceeding
or proceedings may be renewed and continued, within three years

from the time of such abatement, but not afterward.
Persons Szcr. Vo dnd be it further enacted by the authority aforesaid,
{laiming 'I‘hat no person or persons that now hath or have any claim to the
preemtion possession of any lands, tenements or hereditaments, or the pre-emp-
from the  tion thereof, from the commonwealth, founded upon any prior war-
ste shall  yant, whereon no survey hath been made, or in consequence of any
gnd sue, un- prior settlement, improvement or occupation, without other title,
hasheen = Shall hercafter enter or bring any action for the recovery thereof, [or
quiet posses- his, her or their ancestors or predecessors,] (7)) unless he, she or
oy " they, or his, her or their ancestors or predecessors, have had the
' quiet and peaceable possession of the same within seven years next
Proviso,in  before such entry, or bringing such action : Provided aleways, That

B ot x. if any person or persons so claiming as aforesaid hath been forced
gelied by the or drivenaway from his, her or their possessions, by the savages, or
by the terror of them, or any other persons, or by any other means,
except by the judicial authority of the state, hath quitted the same,
during- the late war, then such person or persons, and his,. her or
" their heir or heirs, shall or may, notwithstanding the said seven
years be expired, bring his, her or their action, or make his, her or
their entry, within five years from the passing of this act.

Limiation * SECT. V. dnd be it further enacted by the authority aforesaid,

skaitsor That all actions, suits, bills, indictments or informations, which shall -

('7) The wards between crotchets obviously an error in the engrossment
are inserted in the original law, but are (" Note tgformer edition. )
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be brought for any forfeiture, upon any penal act of Assembly made 1785
or to be made, whereby the forfeiture is or shall be limited to the ‘e~

commonwealth only, shall hereafter be brought within two years f:‘;:dilfﬁﬁﬁm
after the offence was committed, and at no time afterwards ; and acts.

that all actions, suits, bills or informations, which shall be brought
for any forfeiture, upon any penal act of Assembly made or to be
made, the benefit and suit whereof is or shall be by the said act
limited to the commonwealth, and to any person or persons that
shall prosecute in that behalf, shall be brought by any person or per-
sons that may lawfully sue for the same, within one year next after
the offence was commiited ; and in default of such pursuit, that then
the same shall be brought for the commonwealth, any, time within
one year after that year ended ; and if any action, suit, bill, indict-
ment or information, shall be brought after the time so limited, the
same shall be void, and where a shorter time is limited by any act
of Assembly, the prosecution shall be within that time.

SecT. Vir. And be it further enacted by the authority aforesaid,
"That no deed, grant, conveyance or assurance, heretofore given by nffs deeds
any Sheriff of any of the counties within this state, bona fide, and zzig,aﬁer
for a valuable consideration, of any lands, tenements or heredita- i posses-
ments whatsoevér, where quiet and peaceable possession hath been o™
had of the same for the space of six years, shall be adjudged or (Seevel. 1.
taken to be defective, avoided or prejudiced, for not producing in 5, for the
court, upon trial or otherwise, any writ of feri facias, levars facias, ofinbsce.
or venditioni exponas, or any returns thereupon, or for want of proof
that due and legal notice of the sales of the same was given, or for
not having been recorded in the office for recording of deeds.

Passed 26th March, 1785 —Recorded in Law Book No. IL page 482, (o)

In swhat ves
spect Shea

(o) For the limitation of actions in
personal suits, see vol. 1, page 76, chap.
196, and the notes there subjoined.

By an act passed 12th of March,

1800, (post. chap. 2121,) is cnacted,
that the provisions and limitations in
the third section of the act in the text
shall not be & bar to any person oy per-
sons, who on the passing of the said act,
bad any right or title of entry into any
lands, tencments or heredituments, or
to the heir, or heirs or assigns of such
person or persons, until the expiration
of three years from and after the 26th
day of March, 1800,

And, by anact passed 11th of March,
1800, (chap. 2118.) The act in the text
is repealed, and rendered null and void,
and declared .to have no force or effect
within what is ecalled the seventeen
townships, in the county of Luzerne,
nor in any case where title is, or has at
any time, been claimed under what is
called the Susquehanna compuny, or in
any way under the stute of Connecticut,
for any lands ur possessions within this
commonwcalth.

Inthe case of Jrwin’slessee, v. Nichals
and Swan, noted for other purposes,

ante. page 186, and where the facts are
stated, the Court said, there was a le-
gal bar to the plaintiff’s recovery, The
ejectment was brought after the 96th
of March, 1785. Under the 5th section
of the act of that date, it is provided,
that ¢ no persons having any claim to
the possession of lands, or the pre-emp-
tion thereof from the commonwealth,
founded on any prior warrant whereon
no swreey bas been made, or in eonse-
quence of any . prior scttlement, im-
provement, or occupation, without other

title, shall Lereadter enter, or bring any |

action for the recovery thereof, unless
they, ov their ancestors, or predeces-
sars, have had the quiet and peacesble
possession of the same within seven
years, next before such entry, or bring-

ing such action.” Now, itis evident,

- that the words ¢ prior warrant” include

also “a grior application or location.”
Omme majus continet in se minus, 'The
words of the act expressly mentioning
warrants, though money may have been
paid thereon, must, a multo fortiori,
be construed to extend to  umexe-
cuted locations, which are hut the bare
expressions of wishes to hold lands,
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The act is an excellent safeguard to
landed possessions, and highly benefi~
cial to the community, and should be
construed liberally. Indeed, when there
has been fraud in the surveyor to wiom
the location is directed, or where the
adversary has forciély and wiolently pre-
vented the making of the survey, the
prohibitory terms of the law may not ap-
ply, unless there has been a bona fide con-
veyance to a purchaser without notice.
But there being no suvvey in the pre-
‘sent case ; nor any evidence of fraud,
force or threats to prevent a survey be-
ing made, the plaintiff was not intitled
to recover, and he accordingly suffered
a nonsuit,

.In Ewing's lessee v. Barton, it
it was said by the court, that the
case appeared to be within the limi-

. tation act. For although there was a

survey on the application, it was not
shewn that it was effectuated by the
Lessor of the plaintiff, or that he ever
attempted to make one ; atd therefore
it should not enure for his benefit.
That the survey was adverse to his
title ; had been returned for Ross, and
the legal title now vested in his heirs.
And, in the Lessee of Samuel Simp-
son v. Williams, at Miflin, May, 1802,
before Yeates and Brackenridge Justices,

. (MSS. Reports.) The plaintift claimed

under an application dated 3d of April,
1769, and a survey thereon on the 12th
of March, 1775. ’

It was incontestably proved, that the
Lessor of the plaintiff had applied in
the secretary’s office for the location;
but he gave no evidence, either positive
or circumstantial, that he paid ‘the sue-
veying fees, procured the survey to be
made, or mgde any attempt to procure
one.

The defendant ag tenant, of Christian
Miller and Samuel Miles, claimed un-
der the same application, a survey, a
warrant of, acceptance, a patent there-
on, dated 2d of February, 1784. A con-
veyance from 2 different Samucl Simp-
son to Henry Funt of the premises, in
consideration of £, 100, dated 13th May,
1784, and another conveyance from
Funk to Chpistian Miller, in considera-
tion of £, 106, dated 4th of April, 1792,

It appeared that the lessor of the
pluintiff had not claimed these lands
till within a few years past; that the
survey had been shifted from the lands
described in the application, and from
presumptive evidence, that it had been
directed by the Simpson under whom
the defendants claimed; and that the
premises, which in 1784, would not
have sold for more than five shillings
an acre would now sell for forty-five
shillings.

The court expressed their opinjon)
that this wag a dormant application so
far as it respected the plaintiff; that it
was barred by the limitation act of 26th
of March, 1786, and cited the case of
Ewing's lessee v. Barton, at Nisi Prius,at
Sunbury, May, 1798, as analogous here-
to; and that the defendant’s title gain«
ed additional strength from his land-
lords being considered as &ona fide pur«
chaser of the legal estate, for a valuas
ble consideration without notice. Plain-
tiff nonsuit.

In the Lessee of Hugh Neilly v. Ben-
Jamin M<Cormick, dllegheny, May 1799,
before Yeatcs and Smith, Justices, (MSS.
Reports,) The plaintiff’ claimed on a
mere improvement right,

A witness proved, that the lessor of
the plaintiff bad a small nursery, and
trees deadened on tlie land, about
twenty-two. years before the bringing
of this suit,

For the defendant it was contended,
that the present action cannot be main.
tained on the prior settlement right,
without other title, unless the plaintiff
his ancestors or predecessors, have had
the quiet and peaceable possession,
within seven years next before bringing
the action, under the limitation act of
the 26th of March, 1785, § 5.

For the plaintiff it was answered, that
an inquisition of forcible entry and de-
tainer had been found many years ago
against the defendant, and had beenre~
moved to the supreme court, where it
remained untried, and that consequent«
ly the possession of the defendant must
be deemed tortious ; and moreover this
was a case on the frontiers, where the
.inhabitants had been driven off by the
savages.

But, By the Court, ' Why have you not
gone on with your indictment, and ob-
tained possession thereon? If you have
been forced from the lands by Indians
or others, you might have brought your
cjectment before the 26th of March,
1790. The case is clearly within the
fimitation act. The courts not being
open has been held no answer to it. 1
Lev. 31. 2 Salk. 420. 1 Keb, 157, When
the time once begins, it runs over .all
anesne acts, such as coverture and in-
fancy. 1 Stra. 556, Plowd. 355. 4
Term Rep. 306, 310,311, 312 Plaintiff
nonsuit. And see 2 Binney, 89,

So, in the Lessee of Swrgeon v.
Waugh, Dauphin, October 1799, (MSS.
Reports.) It was held, that though
there was a decision of the Board of
Property to survey the land for the im-
prover, yet if no steps had been taken
to pursue it, and get the survey made,
it would not amount to such other title
as would gave the limitation.
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And, in the Lessee of Lphraim Wal-
ducey v. Thomas Dickey, Westmoreland,
November, 1801, before ZYeates and
Smith, justices, (MsS. Reports.) It
appeared, that the lessor of the plain.
tiff settled on the lands in question in
1775, and cleared 12 acres, and had
26 acres under fence. He continued
living in his cabin with his family, cul-
tivating the land, until he was driven
off by the Indians, with other inhabi-
tants, in the fall of 1777. He returned
in the following year, and threshed out
his grain. On the 23d of February, 1785,
he fook out a warrant for 300 acres, in-
cluding his improvement, adjoining
lands of William Dickey, &c. interest to
eommence from the 1st of March, 1773.
But it did not appear that he had ever
applied for a survey to be made on his
warrant, nor was any survey made
thereon.

Hoseph Irwin, on the 8th of Novem-
her, 1784, obtained a warrant for 400
acres including an improvement on the
waters of Beaver Dam run, adjoining
lands of David Dickey, &e. interest to
commence from the Ist of March,
1774, A survey of 399 acres 141 perch-
€8, was made on this warrant by Fehn
Moore, deputy-surveyor on the 18th of
April, 1786, with a note subjoined
thercto, that Ephraim Wallace claimed
the land under an improvement. Pre-
‘vious thereto, on the 9th of April, 1785,
Irwin conveyed his right to George
Henry, in consideration of £. 250, Ouna
cavear filed against the survey made un-
der Jrwin's warrant, the Board of Pro-
perty decided, on the 5th of March,
1792, that 200 acres of the survey
should be returned on the warrant of
Wallace, and the residue for Henry, un-
der the warrant of Jrwin, No return
was made for Wallace, nor any applica-
tion by him made for that purpose. In
1794, Wallace put one Robert White as o
tenant on part of the land, and who con-
tinued thereon gince, but there had

e¢n an adverse possession against him
by the present defendant, before this
ejectment was brought, for ten yeurs.

Two days before the present jury was
sworn, an ejectment came on for triul
between the Lessee of George fnry,
and the said Robert White, No evidence
of any improvement or seitlement was
shewn previous to the date of Irwin's
warrant, and the evidence of a settle-
ment by Wallace us above stated, being
given; the court were of opinion, that
although he had the later warrant, yet
his bona fide sertlement intitled his te-
nant to a verdict, and. the plaintiff in
that cavse suffered a nonsuit, '

The court were clearly of opinion,
that the.now plaintift was barred by the

act of limitations of 26th of March,
1785, Here was no quiet and peacea-
ble possession under his prior scttle-
ment, within seven years next before
bringing this action; no suvvey was
had under his warrant, nor any return
under the decision of the Board of Pro-
perty. A case somewhat similar oc-
curred at Dauphin, in Sturgeon’s lessees

1785.
SR

v. Waughy, at Nisi Prius in October,

1799, wherein the court expressed the
same opinion. Plaintiff nonsuit.

But-the limitation act of 26th of
March, 1785, will not bar a recovery
on a descriptive warrant, where proper
application has been made for a survey,
and the party has been prevented there-
from by a caveaz. So held in Bell’s les-
see V. Levers at Northampton, June,
1800, before Skippen, C. J. and Yeates, J.
(MSS., Reports.) And the plaintiff had
brought his ejectment immediately
after the decision of the Board of Pro-
perty against him, directing the survey
to be made for defendant.

What shall be said to be a survey un~
der the 5th section of the limitation act
has been much litigated ; and in the
following case, the court was divided.
But though the case, of course, does
not settle the point, yet it may be use-
ful and interesting to exhibit the argu-
ments on both sides.

Lessee of James Carothers v. John
Carothers, Cumberland, May, 1801, be~
fore Yeates and Brackenridge, justices.
(MSS. Reports.)

Ejectment for 14 acres, 123 perches
of land, in West Penn'sbro’ township.

The plaintiff claimed under an appli-
cation dated 9th of March, 1767, for
300 acres of land, in the Barrens of
Cumberland valley, joining William
Carothers and James Carothers.

In the spring of the same year Sam-
uel Lyon assistant of the deputy-survey-
or of the district, began to make a sur-
vey under the application, beginning
at a hickory cornerof James Carothers,
senr. uncle of the lessor of the plaintiil,
and run five courses to & white oak
stump.  William Carothers, his father,
who claimed the lands lying to the east-
ward, was dissatisfied, and said his
other clildren would be defrauded
thereby, and left them in dudgeon.
Nothing further was then done. But
on the 30th of August, 1770, William
Luyon, another assistant surveyor, was
taken to the ground to complete the
survey. He began where the former
courses ended at the white vak stump,
and run three courses to a black oak,
which, if pursued, would have run in-
to the cleared field of James the uncle.
He upbraided his nephew therewith,
but the latter still insisted on finishimy
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the survey, and searched for the lines
of an old survey, made in the name of
William Harkness, and then vested in
his father, intending o adjoin the lines
thereof. Not being able to discover
these linez, the lessor of the plaintff
directed the surveyor to stop, and
promised to call on him with the draft
of Harknes’s survey, in order to com-
plete the survey, He next day paid
him 40s. the surveying fees, but never
called on him again to fimsly the work ;
nor was any further attempt made to
conclude the business, uutil in Decem-
ber, 1798, when a survey was perfect-
ed by Samuel Lyon, under the upplica-
tion, containing 192 acres and 11 per~
ches, which being nearly five years af-
ter the ¢jectment was entered, wusg of
course rejected by the court,

It appeared, thatlines running from
the white oak stump, or black oak,
where the first and second surveys ter-
minaled, to the hickory, the place of
beginning, would in either case ex-
clude the lands in question. “The last
course to the black oak, was S. 10 1.2
W. and in order to conclude the diss
puted part, which lay direct north of
‘the two preceding courses, 1t would be
necessary to conduct the survey by run.
ning easterly, northerly and westerly
courses, to reach the place of begin-
ning, as was done in 1798, when nine
New courses were run,

The Lessor of the plaintiff had 15
or 20 acres of cleared land, adjoining
the old place of his father some years
belure he took out his application, the
nearest part whereof was abogt 50 o
60 perches; but the bulkof the im-

' provement, 150 perches distant from the

fands in controversy. :

The defendant claimed under a war.
rant.to his father James Carothers, sen,
tor 300 scres, including an improve-
ment, bounded by land of William
Carothers, John Davison, John Young,
George Davison and William Cochran,
in West Peansbro® township; interest
to commence on the first of March,
1770. On the 12th of December, 1785,
asurvey hereon was made by Samuel
ZLyon, coutuining 330 acres 7 perches,
wid @ patent was obtained on the 10th
of Jannary following,

‘the settlement began between 1756,
and 1762, and in 1770, he cultivated
49 uscres of cleaved land, and had 2
large field north of his house ; and this
house was only 10 or 15 perches from
the disputed line.

. The court, afier the cause was fully
argued by counsel, disagreed in opi-
nion, whether the plaintii} was barred
by the limitation act of 36th of March,

1785, and expressed their sentimenis te
the jury in separate charges,

Brackenridge, J. in substance, said,
that the plamuif s location was descrip.
tive of the land in dispute, by calling
for Witliam and James Carothers. The
limitation act was grounded on the in~
conveniences resulting from pocketed
locations ; but where the warrant or
application has been put into the handg
of the surveyor, to be executed, it re«
butted all presumption of abandonment 3
a multo fortiori, where a survey had
been brgun, though imperfect in all
particulars. As to the defendant, it
was,perfect, because it drew a dividing'
line between his improvements, and
the lands in controversy. So, a loca-
tion calling for natural boundaries, is
out of the limitation act. It is true,
the lines as run, do not include any
space, but it is common to leave an
open line, and the running of a few
courses more, would complete the sur-
vey in the present instance. Herve the
defendant’s uncle prevented the com-
pletion of the survey in 1770, The plain.
tiff made two efforts for this purposc,
but was unsuccessful ineach, Ie was
in no default, but paid the full survey-
ing fees, He had made prior improve-
ments, and must have intended to in~
clude them; and his taking possession
is strong evidence of his intentions.
Besides the shape and figure of the de-
fendant’s survey is very unreasonable,
when the prior legal right of the plain-
tiff' came to be considered; and on
the whole, he concluded, that the
pPlaintiff’ was entitled to a verdict.

Teates ]., admitted, that the small
disputed gore might be described by
the plaintiff’s location : But the same
remark was equally applicable to other
lands, adjoining those called for, lying
in other directions. It could not be
deemed a close, precise application,
comparable to one calling for natural
boundaries.

The law in question is declared to
have been made « for the guieting of
estates, and the greater security of
real property.” Secret orders of sur-
vey kept back for years, without any
efforts to execute them, were undoubts
edly intended to be guapded against.
But an application whereon a survey
has been begun one year, taken up
again in three years, and not perfected
for the term of 28 years afterwards, h?s
many serious mischiefs attendant on it.
It tends to litigation, and prevents the
settlement of the country ; for no one
can tell what new courses are meditat-
ed. Nine courses run, and nine in fier
canpot with any propriety be called
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& alruey made, within the expressions or
wmeaning of the legislature. Merely put-
ting a warrant into the hands of the act-
inyg surveyor does not ubviate the incon-
venience intended to be obviated : more-
is to be done by the gpplier. Itis true,
if the surveyor, either through fraud,
partiality, or neﬁlig*ence, does not pro-
ceed in his work, every thing reasona-
ble being done on the part of the appli-
er; or, if he is prevented by force, or
menace,or the caveat of the adverse par-
ty, it will form an exception to the ge.
nerality of the words. Inthis instance,
though the father and uncle of the les-
sor of the plaintiff were dissatishied
‘with his projected survey, they did not
obstruct its completion. The former
left him, as the party were going on;
and notwithstanding the reproaches of
the latter, he was peremptory in con-
elading the business, and was only
stopped from his purpose by the want
of Harkness’s survey. Thishe engaged
to procure, and to call on the surveyor
with it, but failed therein, 1Is not then
grous laches attributable to him?

It is certuin, that the public survey-
ors do not run the clusing line, and no
evil arises herefrom; because the no-
tice is general, and the lands compre-
hended by the survey are accurately as-
certained. But the plaintiff had ay ef-
fective survey made on either day. No
definite space was comprehended; he
meant to go further a field. A line sub-
tended from the white oak stump, or
black osk to the hickory, leaves out the
prezent object of contention, How
could it be knownto what extent, or in
what direction his inclination might
Jead him ?

As to his reducing his application to
a certainty by taking possession, he had
only cleared over his father’s lines : but
if it is to be deemed an improvement,
he disclaims all equity under it, by not
inserting it in his lacation, if he intend.
ed to include his cleaving, The uncle’s
warrant was more correct, though not
sufficiently so, One of the witnesses
speaks of his settlement made in 1756,
another in 1751, or 1762, and the inte-
rest on his waprant only commences in
1770, consideving the mere improve-
ment rights, the defendant’s title ap-
pears most preferable. The uncle was
actually settled on the land with his
famudy; had actually forty acres of land

~in cultivation, thirty-one yesrs agos
his dwelling house only 2 ghort digtance
south of the boundary of the lands in
dispute, and had a considerable inter-
mediate field then cleared; and, in
sither view of the cwse, he was of

«VO‘M lI:’

opinion, that the plaintiff ought not
to recover the premises in questjon.
The plaintiff suffered a nonsuit.
In the Lessee of Samuel Mobley,

1788,
L

Denton Mobley, William Mobley, Ro-

bert Cumningham and Margaret his
wife, and Susanna Mobley, v. Christian
Ocker, which was tried at Huntingdon,
May, 1801, before Yeates and Bracken-
ridge, Justices, theease was ejectment
for 214 acres on clover creek, in IWoode
berry township. : :

‘The Lessovs of the plaintiff founded-

their pretensions on an improvement
made by their father, Ezckiel Mobley,
on lands adjoining. He settied on those
lands in 1774, or 1775, erected a small
house with a garden, cleared 15 or 20
acres, and begun two ob three acrés
for meadow. He claimed the lands
from Clover creek, southerly to some
marked trees between him and Michael
Cryder, 363 perches distant. The good
land extended easterly from the creek,

about 125 perches, to Tussey’s moun-

tain. He sold his claim to cne tract
west of the creek; and also another
tract north of his improvements, which
fell back to him,

The settlers were driven off by the

Indians in 1777, and Mobley among the
res;l‘:j He went to Maryland, and there
died.

His widow returned to the lands in-
1785, with hey five children; the eldest
about 15, and the youngest about 2 years
old ; and was assisted by her brother
William, Philips, with corn and provi-
sions. After some time she disposed
of the tract north of the improvements
which had fallen back to her husband,.
for the maintenance of her fumily ; and
being alarmed about their right to the.
tract whereon they lived, agreed ime
behalf of herself and family, with her
brother, the said William Philips, that
if he would secure to them 200 acres,
by an office right, he might have the
residue for himself. She afterwards
received & horse and cow as a further
consideration for the improvement
claim,

Philips sccordingly took out warrants, -

and obtained surveys of 200 acres in
the name of Sueanna Mobley, snd 214:
acres and .90 peyches for himself; which
he afterwards patented and sold to de-
fendant for a valuable consideration,—
No improvement whatever was made
on the lands in dispute, until after the
aurvey was made for Philipe in 1793,
Before the parel evidence was gone
into, the defendant’s counsel objected,
that the plaintiff was barred by the act
of limitatiens of 26th of March, 1785,

2 Q . ,
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sect, 5, there having been no quiet and

‘umepdd Peaceable possession of the premises

within seven years next before bringing
the action.

To this it was answered, thatthe
widow had always been in possession
of the improved part of the lands, since
the inhabitants returned to-their settle-
ments; and that if she was deprived of
the possession of any part, it aroge from
the fraud or management of Philips, or
her mistake in believing that an office
right was indispensably necessary to
hold the lands.

The court said it was morally impos-
sible to form any judgment, whether
there had been an abandonment of the
premises, or not, so widely did the
counsel differ in their statements, until
the evidence was fully heard. The le-
gal objection might afterwards be taken
up and decided on. )

The plaintiff’s counsel then excepted
tp giving evidence of any contract or
sale by the widow respecting the im-
provement claim. No act which she
could do, could affect the rights of the
children in their minority, in lands
claimed by improvement, and ascer-
tained on one side by 2 marked line;
and for this 'was cited 2 Dallas, 205.
Duncon's lessee v. Walker.

The Court said improvement rights
were equitable clairas, which might be
fortified by the acts of & widow, during
the minority of her children, by pursu-
ing and continuing the first settlement ;
s0, also, might they be abandoned and
forfeited by her neglect. Evidence was
equally applicable and relevant in both
cagses. 1t was impossible to lay down
any general rule on the subject. Every
case must depend on its own peculiar
circumstances. The effect of the evi.
dence must be jndged of, after it has
been veceived.

After the evidence had been gone
though, the court ssid, that they dis-
covered nothing unfair or inequitable,
in the transaction of Phifipe with the
widow, There were many years pre-
vious to 1791, when improvement, rights
were deemed to stand on a precarious
footing. While this opinion genevally
prevailed, there was no impropriety in
& widow’s securing at ledst'n part of
the land claimed; and in this inatance,
one of the adjoining tracts had beén
#ensferred by the improver in his life.
time, and two others hiad been dispused
of by the widow after his death. The
claim went to an unreasonable extent,
and 200 seres had becn aecured to the
family.

It was egreed by the eourt, and all

the counsel, onthe question being made,
that the fifth seetion of the limitation
act of 26th of March, 1785, extended
to, and was binding on infants, where
there had been ne possession of the
lands held under the improvement for
seven years next before the action
brought., The preceding seotion con-
taing a proviso in favour of infancy, cg-
verture, &c. But here it is only in fa-
vour of those who have been driven
from their possessionz by force or ter-
ror, &o. and the previous part of the
law runs thus, ¢ Unless’he, she or they
or his, her or their ancestors, or prede-
cessors, have had the possession, &c.*
The law is general in its nature, and
binds every member of the community
«for the quieting of estates, and security
of property.”

The plaintiff suffered a -non-suit.
{(MSS. Reports.)

To the same effect was the case of
the Lessee of Hoshua Clark v. George
Hachkethorn, (in & ease mearly similar,)
at Washington, November, 1801, before
Yeates and Swmith, justices, (MSS. Re-
ports.)

In the Lessee of Fames Brice v. Ri-
chard Curran, at Mifiin, May, 1802, be-
fore eates and Brackenridge, justices.
(MSS. Reports.) The case was this—

The plaintiff claimed under a war-
rant to Foln Brown, dated 5th of April,
1788, for 50 acres, including an im-
provement, bounded, &c. Interest to
cummence from 1st of March, 1761,
and a survey made theveon, by Fame:
Hareis, on the 8th of March, 1796.
Brown had raised a crop on the land, iu
1738, but neither he, nor the persons
claiming under him, had any actual suls-
sequent possession. There was an ad-
verse possession when the survey was
made, and the surveyor was forbidden
to execute the warrant on the lands.
The suit was brought to August term,
1800.

Exception was taken by the defend-
ant’s counsel, to the shewing of the
survey in evidence, on_the grounds of
the limitation act, passed 26th of March,
1785, sect. 5. It is an act of repose,
and highly beneficial, and pursues the
statute in England, of 21 Jac. 1, c. 16.
A warrant gives ho title to lands, bpt
only authorizes a survey within six
months thereafter. Here there was no
survey made within seven years after
the date of the warrant, nor any pos-
session antecedent to the commence-
ment of the suit for eleven years. But
the act requires the quiet and peaceable
possession of the lands within seven
years next hefere the entry, or bring-
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ing the action. These wards rafer
equally to warrants and settlements;
and after the seven years, the warrant
without a survey shzﬁl be presumed: to
be abandoned, in the same manner as
2 bond shall be presumed at common
law to be peid afrer the lapze of twen-
ty years, unless the legal presumption
be repelled by other proof.

The paintiff’s counsel anwered.—
The words of the fifth section are # No
pevdon or persons, that asw hath, or
have any claim to the possession of any
lands, or the pre-emption thereof from
the commonwealth, upon any warrant
whereon ne survey hath been made, or
in gonsequence of puy prior settlement,
improvement, or ogcupation, without
othet title, shall ‘hereafter enter, or
bringany aetion for the recovery there-

of, unless, he, she or they, or his or”

their ancestors, or predecessors, have
had the peacehble und quiet possession
of the same, within seven years next
before such entry, or bringing such ac«
tion; with a provision in favour of per-
sous driven away from their possessions
by the savages. Now, it 1s obvious,
that the words are confined to claims
existing . at the passing of the act, and
not to future claims, the word now, be-
ing made use of.

It is also clear, that there are two
independent, «elaupes, marked by the
disjunctive or, referring to clzims hy
warrant, or improvement. The exe.
pressions * without further title,” re-
fer to improvements alone; those fol-
lowing unless, may refer to warrants al-
80. So that it will read thus—A. war-
rant whereon no survey has been made,
or an interrupted settleinent, may jasti-
fy an entry, ot supportan action, pro-
vided there has been u quiet and peace-
able possession of the lands, within se-
ven years next before such entry or ne-
tion. The act in no part of it directs,
that a survey shall be made on a wars
rant within seven years after its be-
ing issued; ory that in the caseof a
warrant, accompanied with a survey,
it is mecessary there should be a pos-
seasion wiihin seven years before the
suit brought, The construction has ne-
ver obtained, that the survey under a
warrant stiould be made in six months.
1t would defeat the titles of many valu-
able estates, Indeed it has oftren been
said from the beneh, that so far from
~warrants not conferring a title to lands,
where the full purchase money has been
paid, that in the instances of their be-
ing specially and exclusively descriptive
of certain lands, as of an island encom-
passed by water, &ec. an ejectment
might be supported on such a warrant

without a survey, and that such case
was not within the limitation act. Here
there was & warrant subsequent to 26th
of March, 1785, and a survey thereon
regularly made, iR eddition to an im-
provement made many years ago.

The court directed the survey to be

received in evidence, and said the limi--

tation act only referred to warrants is-
sued before the law was enacted: and
Yeaves, J. observed, that he was of opi-
nivn that che doctine of the plaintiff*s
counsel, was accurate and -correct
throughout. .

But the verdict was for the defen-
dant on the merits.

For the act of limitations to operate
as a bar, the possession must be adverse.
1 Dallas, 67. ,

In the case of Sackson, lessee of Har-
denberg and wife, and Hasbrowt and wife,
against Shoonmmater, in the supreme
court of New-York, 2 Fohnson’s R eports,
231, 234. The defendant proved, that
in 1774, there being 2 rumour of the
plaintifl’s claim, that those under whomn
he held, inclosed the part which they
understood was claimed by a possession
Jence, which was made by trees felled,
und iapped vne upon another, and thet
this fence had ever been kept up.

The verdict was for the plaintiff, on
the circuit, and on motion in the su-
preme court, to set aside the verdict,
ag against evidonce, und for the misdi-
rection of the judge :

Kent C. J, delivered the opinion of
the Couft; which, so far as respects
this point, is'as {ollows. i

“The othee poiitt in the cause relates
to the adverse.possession set up by the
defendants The possession fiuce, as it
was termerd, which was run round the
laege trect in 1774, 1do not consider as
an adverse possession, sufficient to toll
the right, of entry of the true owner,
after twenty years. This mode of taking

possession, is teo loose and equivocal.

There must be a real and substantial
inclosuve, an actuwal accupancy, a posses~
sio pedis, which is definite, positive and
notorious, to constitute an adverse pos-
pession, Wwhen that is the only defence,
and is to countervail a legal titke,” and
the motion for a new triul was denied.

In Rochell vo Holmes, 2 Bay's South
Careling reports, 491. The judges all
held, * that title by pogsession, so as
to defent a grant, or other. legal con-
veyance, is never to be presumed; but
must Le actually proved and shewn,
in order to rebut a prior title, in the
same manner, and with the same de-
gree of precision, as plaintiff must shew
a clear title in him, beforc he canre-
cover”’
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