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belongs to any trustee appointed for the county of Mifflin, by the act 1790,
herein before recited. - ot
Passed &th April, 1790.~Recorded in Law Book No, IV. page 117, gﬁ&

el § Gy

CHAPTER MDYV. \
An ACT 1o reform the penal Jaws of -this state.

Scer. 1. WHEREAS, by the thirty-eighth.section of the second -
chapter of the constitution of this state, it is declared, “ That the -
penal laws, as heretofore used, should be reformed by the legisla-
ture as soon as may be, and punishments made in some cases less
sanguinary, and in general more proportionate to the crires,” and ~ .
by the thirty-ninth section, « That to deter more effectually from ‘'
the commission of crimes, by continued visible punishment of long
duration, and to make sanguinary punishments less necessary, houses
ought to be provided for punishing, by hard labour, those who shall -
be convicted of crimes not capital, wherein the ¢riminal shall be -
employed for the benefit of the public, or for reparation of injuries -
done to private persons.”*  And whereas the laws heretofore made [*Conskity.
for the purpose of carrying the said provisions of the constitution Sep, 11763
into effect have in some degree failed of success, from the exposure
of the offenders employed at hard labour to public view, and from
the communication with each other not being sufficiently restljair_xed -
within the places of confinement; and it is hoped that the addition
of unremitted solitude to laborious employment, as far as it can be
effected, will contribute as much to reform as to deter : o

Szer. 11. Be it therefore enacted, and it is hereby enacted by the
Representatives of the Freemen of the commonwvealth of Pennsylva-
nia in General Assembly met, and by the authority of the same, -
"That the pains and penalties herein after mentioned shall be inflict- panimment

. 3 £
ed upon the several offenders, who shall, from and after the passing of rothery °

this act, commit and be legally convicted of any of the offences herein go8a.
after enwmerated and specified, inlicu of the pains and penalties which gisuybe
by law have been heretofore inflicted ; that is to say, every person
convicted of robbery, burglary, sodomy or buggery, or as accessary

thereto before the fact, shall forfeit to the commonwealth all and
singular the lands and tenements, goods and chattels, whereof he or

she was seized or possessed at the time the crime was committed;

and at any time afterwards, until conviction, and be sentenced: to
undergo a servitude of any term or time, at the discretion of the

court passing the sentence, not exceeding ten years, in the put_:h;;

gaol or house of correction of the county or city, in whic

the offence shall have be commiitted, and be kept at such labour,

aud fed and cloathed in such manner, as is herein aft‘er directed :
Provided always, and be it further enacted by the authority aforesaidy Sure o!‘ly'cggal
"Thatno personaccused of any of the aforesaid crimes shall be admit- tobebaited,

and where

d
ted to bail but by the Judges of the Supreme Court,* or some orone wied’
of them, nor shall he or she be tried but in the Supreme Court, or [iXtz, .o
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1790. in a court of Oyer and Terminer or General Gaol Delivery, held

“~— in and forthe county wherein the offence shall have been committed ;
Secommor and that peremptory challenges shall be allowed in all such cases
qEastof o, wherein they have been heretofore allowed by law : But no attain-
chag. Pl der here‘a.fter s_hall work 90r1:uption of blood in any case, nor extend
ghchal to the disinherison or prejudice of any person or persons other than
of aain-  the offender.t :

der.

oscets  SECT. 11t And be it further enacted by the authority aforesaid,

sttt That every person convicted of horse-stealing, or as accessary there-
1ro4 chap. . 10 before the fact, shall restore the horse, mare or gelding, stolen,
arefamhl to the owner or-owners thereof, or shall pay to him, her or them,
ISee 10sect, the full value thereof, and also pay the like value to the common~ |
o e wealth ; and moreover undergo a scrvitude for any term, not ex~
gwume  ceeding seven years, in the discretion of the court before which the
Funictment conviction shall be, and shall be confined, kept to hard labour, fed
horse-steal and cloathed in manner hereinafter mentioned. - Every person
aecessary. convicted of simple larceny to the value of twenty shillings and up-

oo " wards, or as accessary thercto before the fact, shall restore the goods
i{5ee vol. 1,

Sray o1 Of chattcls so stolen to the right owner or owners thereof, or shall
fontshment” pay to him, her or them, the full value thereof, or of so much there-
larcenyeo  of s shall not be restored ; and moreover shall forfeit and: pay 1o
tweny shil. the commonwealth the like -value.of the goods and chattels stolen,
e me  and also undergo a servitude for any term of . years, not exceeding
befdrethe " ihree, at the discretion of the, court before which the. conviction
§LSee aetof §ha11 be,and sha‘ll be 'con-fined, kept to; hard labour, fed and cloathed,
Nauch, 1008 in manner -hereinafter directed.§ : S o
) SEecT. 1v.. And whereas, by the ninth section of thefirst chapter

of the constitution, it is declared “'That in all prosecutions for cri-

minal offences, 2 man has a right tobe heard by himself and his coun-

gel, to demand the cause- and nature of his accusation, to be con-

fronted with the witnesses, to call for evidence in his favour, and a

speedy public trial by an impartial jury of the county, without the

Yondtw unanimous consent of - which jury he cannot be found guilty,”q]
§F Soptenn, Since which declaration, it is not proper that.persons accused of
,~" . small or petty larcenies should be tried and convicted: before two

" Magistrates or Justices of the peace without the intervention of a
Repeat ofthe jury s Be it therefore enacted by the authority aforesaid, That the'
actionthe  act of Assembly, entitled “ An Act for the trial and punishment of
gony under larceny under five shillings,” be, and the same is hereby repealed ;
and that if any person or persons shall hereafter feloniously steal,

. 1arcenyon- take and carry away any goods or chattels, under the value of twen-

d AR :
shiings o5ty shillings, the same order and course of trial shail be had and ob-

b s 1o served as for other simple larcenics, and he she or they, being there-
larcentes. ™ of legally convicted, shall be deemed guilty of petty larceny, and
How punish. shall restore the goods and chattels so stolen, or pay the full value:
' thereof, to the owner or owners thereof, and also forfeitand pay the
like value to the commonwealth, and be further sentenced to under-

go 2 servitude for a term not exceeding one year, in the discretion

of the court before which such conviction shall be, and be confined,

kept to hard labour, cloathed and fed, in manner as hereinafter direct-
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sary after the fact in any felony,* or. of receiving stolen goods, - s
knowing them to have been stolen, or 6f any other offence not capi- punishment
tal, for which, by the laws in force.before the act,} entitled ¢ An {,’-}gii‘,";”‘ﬁfe,
Act to amend thes penal laws of this state,” burning in the hand, IFaciessary
cutting off the ears, nailing the ear oy cars to the pillory, placing inany felo-
in and upon the pillory, whipping, or.imprisonment for life, is or ingsolen -
may be inflicted, shall, instead of such parts of the punishment, %?;f’y”;f‘ or !
be fined, and sentenced to undergo in the like manner, and be con- sy acer -

fined, kept to hard labour, fed and cloathed, asis hereinafter direct- gff;’;;;? e
ed, for any term not exceeding two years,} which the court, before oL ool

ed : And every person convicted of bigamy, or of heing an acces- 1790.

whom such conviction shall be, may and shall in their discretion; ent was
think adapted to the nature and heinousness of the offence. | inflicted.

SECT. V. And be it further enacted by the authority aforesaidy ofasses
That robbery or larceny of obligations-or bonds, bills obligatory, fmeey, 1mst
bills of exchange, promissory notes for the. payment of money,|| T(5th Sep-
lottery tickets, paper bills of credit, certificates granted by or under 1736) ;
the authority of this commonwealth, or of all or any of the United & ithof
States of America, shall be punished in the same manner as robbery dhy. sot)
or larceny of any goods or chattels. .. U Treaser b

Srct, vi. And whereas by the eighth section of the act of As-[hteyar
sembly, entitled * An Act for the advancement of justice, and more paper peeurl:

certain' administration thereof,” it is enacted, that if any woman | (Seethe
shall engeavour privately to conceal the death of her child, which, S ot
by being born alive, should by the law be deemed a bastard, so that S yor,
it may not come fo light. whether it was.borp alive or not, and be w1810
convicted thereof, shall suffer death as in case of murder, * except
such mother can make proof, by one witness at the, least, that the
child, whose death was by her so intended, to be concenled, was born g Prot
- dead,” whepeby the bare concealment of. the death is almost conclu- Incase of i
sive evidence of the child’s being murdered, by the mother, or ofanewbom
by her procurement: Be it therefore. declared and enacted by the ™™
dauthority aforesaid, 'That from and after the publication of this.act, ‘5‘;’5 oL

- . . . . 2
the constrained presumption that the child, .whose death is conceal- ;t’lf\g\apcrtiffzzd
ed, was therefore murdered by the mother, shall not be sufficient 1794, chap.,

evidence to cpnvict the party indicted, without probable presumptive 3 B
proof is given that the child was born alive, .~ . ¢
Scer. vir dnd be it further enacted by the authority aforeaid, Crimesnot.,
That every other felony, or. misdemeanor, or offence whatsoever, & this act to
not, specially provided for by this act, may and shall be‘ punished & ereto.
as heretofore.y L . ’ gﬁ&:mw .
Sect. vitr. Beit.enacted by the authority afsresaid, That the com- scetheact of
missioners for the county. of Philadelphia, with the approbation of 174, chap. ~
the Mayor and two of the Aldermen of the city of Philadelphia, Eons
and two of , the Justices of the Court of Quarter Sessions for the gectedin
county of Philadelphia, shall as soon as conveniently may be, cause yard
a suitable number of cells to be. constructed in the yard of the gaol
of the said county, each of which cells shall be six feet in width,
eight feet in length, and nine feet in heighth,' and shall be construct-
ed of brick or stone, upon such plan as will best prevent danger
from fire; and the said cclls shall be separated from the common .

f
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1790. yard By walls of such height, as, without unnecessary exclusion of
by~ air and light, will prevent all external communication, for the pur-
» pose of confining therein the more hardened and atrocious of-
‘fenders, who, by the act, entitled “An Act for amending the pe-
nallaws of this state,” have been sentenced to hard labour for a term
. . of years, or who shall be sentenced thereto by virtue of this act.
Txpenseof Sect. 1X. -Be it enacted by the authority aforesaid, That, for the
cells, how to purpose of defrayinga proportionable part ot the expense of erect-
bedelrayed . g such cells and walls, the President and Supreme Executive
Council shall be, and they are hereby authorized to draw orders on
the State Treasurer for the sum of five hundred pounds, to be paid
‘out of the funds especially appropriated for claims and improve-
ments, when the same shall be sufficiently productive ; and for de-
fraying the residue of the expense, it shall be Jawful for the com-
aissioners of the said county, or amajority of them, to assess, levy
and collect, within the said county, so much money, &s they, with
the concurrence and approbation of the said Mayor, Aldermen and
". . Justices, shall judge necessary, provided the same does not exceed
- the sum of one thousand pounds.
Eoeh cells Sect. %. Be it enacted by the authority aforesaid, That the said
teapator cells shall be and are hereby declared to be part of the gaol of the
#e gl oity and county of Philadelphia; and the residue of the said gaol
, .. shall be appropriated to the purposes of confining as well such
whoshall male convicts sentenced to hard labour,as cannot be accommodated
?ﬁ’?ﬁ’g@g‘i in the said cells, as female convicts sentenced in like manner, per-
* * sons convicted .of capital offences, vagrants and disorderly persons
- committed as such, and persons charged with misdemeariors only, all
which persons are hereby required to be kept separate and apait from
each other, as much as’the convenience of the building will admit,
and to be subject to the visitation and superintendance of the Inspec-
. tors, hereinaiter appointed.® ‘
Vageants and SecT. x1. And be it further enacted by the authority aforesaid,
persons may That it shall be lawful for the Mayor or any Alderman of the city
st tonard of Philadelphia, and any Justice of the peace of the said county, to
Jaur. commit any vagrant or idle and disorderly person (being thereof
we (secthe legally convicted before him, as by law is directed) to the said gaol,
axoraler, to be kept at hard labour for any terrh not exceeding one month,
chap.2377.) any law of this state to the contrary notwithstanding.*- -
Provisionfor  SECT. XL .Be ¢ enacted by the authority aforesaid, That, in
Petarins  order to.prevent the introduction of contagious disorders, every per-
disorders. 5on who shall be ordered to hard labour in the said ghol shall be
” separately lodged, washed and cleansed, and shall continue.in such
separate lodging, until it shall be certified by some physician that
he or she is fit to be received among the other prisoners: and if
such person be a convict, the clothes in which he or she shall then
be cloathed shall either be burnt, or, at the discretion of two of the
said inspectors, be baked, fumigated and carefully' laid by, until the
expiration of the term for which such offender shall be sentenced to
hard labour, to be then returned to him or her.

o

" Lunviass Sker. x111. Be it enacted by the authority aferesdid, That all

how to be . . s
ted, cloathed, such convicts shall, at the public expense of such county, dnring the
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term of their confinement, be cloathed [in habits of coarse aterials, 1790,
uniform in colour and make, and distinguishing them from the good “=v—’
citizens of this commonwealth,] and the males shall have their Jj2kertas’
fheads and] beards close shaven at least once in every week, [and all
such offenders shall, during the said term, be sustained upon bread, (Fhoeparis
Indian meal, or other inferior food, at the diseretion of said Inspec- tion hetween
tors, and shall be allowed one meal of coarse meat in each week, and fepeaied by
shall be kept, as far as may be consistent with their sex, age, health 35 b
and ability, to labour of the hardest and most servile kind, in which ¢tap- 16502
the work is least liable to be spoiled by ignorance, neglect or obsti-
nacy, and where the materials are not easily embezzled or destroy-
ed ;] and if the work to be performed is of such a nature as may
require previous instruction, proper persons for that purpose, to
whom a suitable allowance shall be made, shall be provided by order
of any two of the Inspectors hereafter named ; during which labour -
the said offenders shall be kept separate and apart from each other,
if the nature of their several employments will admit thereof ; and
where the nature of such employment requires two or more to work
together, the keeper -of the said gaol, or-one of his deputies, shall,
if possible, be constantly present. : '
Secr. X1v. Be it enacted by the authority aforesaid, That such Times ¢f

offenders, unless prevented by ill health, shall be employed in work )

- every day in the year, except Sundays : and the hours of work in
each day shall be as many as the season of the year, with an inter-
val of half an hour for breakfast, and an hour for dinner, will per-
mit, but not exceeding eight hours in the months of November,
December and January, nine hours in the months of February and
October, and ten hours in the rest of the year; and when such
hours of work are passed, the working tools, implements and mate-
rials, or such of them as will admit of daily removal, shall be re~
moved to places proper for their safe custody, until the hour of In-
bour shall return. .

SEcT. XV. Be it enacted by the authority aforesaid, "That the ot

for workirgy
keeper of the said gaol shall, from time to time, with the approba- how £ i‘»f}
tion of any two of the Inspectars, hereafter mentioned, provide a suf-
ficient quantity of stock and materials, working tools and imple-
ments, for such offenders, for the expense of which the said Inspec-
tors, or any two of them, shall be, and they are hercby, authorized
to draw orders, to be countersigned by the commissioners of the
county, on the Treasurer of the county, if need shall be, specifying
in such orders the quantity and nature of the materials, tools or im-
plements wanted, which orders the said Treasurer is hereby re-
quired to discharge out of the county stock,for which nuterials,
tools and implements, when received, the said keeper shall be ac-
countable ; and the said keeper shall, with the approbation of any Sortwes =2

be turnred,

two of the said Inspectors, have power to make contracts with any e suply
ood, eluntiae

person whatever, for the cloathing, diet, and all other necessaries for iy, e,

%
g

tothe et

the maintenance and support of such convicts, and for the imple- i
ments and materials of any kind of manufacture, trade or labour,
in which such convicts shall be employed, and for the sale of such
goods, wares and merchandizes, as shall be there wrought and
manufactured ; and the said kecper shall cause all accounts con-
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1790, cériing the maintenarice of such’ convicts and:other prisoners to be
‘e entered regularly in a book or books, to be kept -for that purpose,
awomtsof and shall also keep separate accounts -of the stock and materials so

A . [ - '
i“ot‘{ﬁé?‘ind‘ wrought, manufactured; sold and disposed of, and the monies for

Toeone which the same shall be sold, and«wheén sold, and to whom, in books
‘ ~ to be provided for those purposes,: all which books and accounts
=" shall'be at all times open for the éxamination of the said Inspectors, |

and shall be regularly. laid before them, at their quarterly or other
. meetings, as herein after is directed, for their approbation and al-

lowance. ’ : o ‘
How frauds.  SEGT. XVi. Be it enacted by the authority aforesaid, 'That, if
Insen, the said Inspectors, at their quarterly or other meetings, shall sus-
%{igﬁtiﬁ: pect any. frandulent or tmproper. charges, or any omlssions in any
such accounts, they may examine, upon oath or affirmation, the said
keeper, or any of his deputies, sexrvants or assistants, or any person
of whom any necessaries, stock, materials, or other things, have
been purchased for the use of the said gaol, or any persons to whom
any stock or materials wrought or manufactured therein have been
sold, or any of the offenders confined in such gaol, or any other
person or persons concerning any of the articles contained in such
accounts, Of any omission thereout, and in case any fraud shall ap-
pear in such accounts, the particulars thereof shall be reported by
the said, Inspectors, in writing, to the Mayor of the said city, for

the purposes herein after mentioned. ' : ST
Separate ac.  SECT. XVIL. Be it enacted by the authority aforesaid, That, n
ot order to encourage industry as an evidence of reformation, separate
theconvictss gecounts shall be opened  in the said books for all convicts sentenced
to hard labour, for six months and upward, in which such convicts
shall be charged with the expenses of cloathing and subsistence, and
such proportionable part of the expenses of the raw materials upon
which they shall be employed, as the Inspectors at their quarterly
or other meetings shall think just, and shall be credited with the
* sum or sums from timé to time received by reason of their labour,
ifthebae . and if the same shall be found to exceed the said expenses, one half
sheir favours Of the said excess shall be laid out in decent raiment for such con-
applied und Victs at their discharge, or otherwise applied to their use and bene-
wide fit, as the said Inspectors shall upon such occasions direct; and if
such offender, at the end or other determination of his term of con-
finement, shull labour under any acute or dangerous distemper, he
shall not be discharged, unless at his own request, until he can be

‘ afely discharged. : :

Whoshaltke . SucT. XViIT. Be it enacted by the authority aforesaid, That,no
Ve person whatever, except the keeper, his deputies, servants or assist-
ek ants, the said Enspectors, officers and ministers of Justice, Counsel-
lors or Attornies at law, employed by a prisoner, ministers of the
gospel, or persons producing a written licence signed by two of the
said Inspectors, shall be permitted to enter within the walls whoe
such offenders shall be confined ; and that the doors of all the lodg-
ing rooms and cells in the said gaol shall be locked, and all lights
therein extinguished at the hour of nine, and one or more watch-
men shull pawrel the suid gaol at'least twice in evecy hour, ftom
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that time, until the return of the time of labour in the morning of 1790
the next day. ' ' :

SeCT. x1x. Be it enacted by the authority aforesaid, That the peovision
walls of the cells and apartments in the said gaol shall be white- fof cleaning
washed with lime and water, at least twice in every year, and the ’"°"'.§a"‘:“
floors of the said cells and apartments shall be washed once every s
week, or oftener, if the said Inspectors shall so direct, by one or more
of the said prisoners, in rotation, who at the discretion of the said
keeper shall have an extra allowance of diet for so doing; and the
said prisoners shall be allowed to walk and air themselves for such
stated time as their health may require, and the said keeper shall
permit; and if proper employment can be found, such prisoners an s the
may also be permitted, with the approbation of two of the said In- :{,‘:‘;j{fof
spectors, to work in the yard, provided such airing and. working in e
the yard be in the presence, or within the view, of the said keeper,
or his deputies or assistants. l (

Sz, xx. Be it enacted by the authority aforesaid, That one Aninsrmay

or more of the apartments in the second story of the said gaol, and o} ftted

at the extreme end of the west wing, shall be fitted up as an infir- figl; resu-

mary, and in case any such offender, being sick, shall, upon exa- specting the

mination of a physician, be found to require it, he or she shall be =

removed to the infirmary, and his or her name shall be entered in a

book to be kept for that purpose, and when such physician shall re-

port to the said keeper, that such offender is in 2 proper condition

to quit the infirmary and return to his or her employment, such re-

port shall be entered by the said keeper in a book to be kept for

that purpose, and the said keeper shall order him or her back to his

or her former labour, so far as the same shall be consistent with his

or her state of health, and the said Mayor, Aldermen and Justices

shall from time to time, appoint a physician to attend at said gaol.

© BrcT. xxt. Be it enacted by the authority aforesaid, [That the‘Pr.ixquexi"s
keeper of the said gaol] shall have power to punish all such prison- et Bce

ers guilty of assaults within the said gaol, when no dangerous wound S22

or bruise is given, profane cursing and swearing, or indecent beha- ' -

viour, idleness, or negligence in work, or wilful mismanagement o

it, or of disobedience to the orders and regulations herein after di-

rected to be made, by confining such offenders in the dark cells or

dungeons of the said gaol, and by keeping them upon bread and

water only, for any term not exceeding two days; [and if any such (1hatpas

£ (Quaere,}

prisoner shall be guilty of any offence within the said gaol, which :‘}o,é;;‘,}ii,:g%ﬁ
. . . . M pt

the said keeper is not hereby authorized to punish, or for which he 'é.i’“’g‘if Ty

shall think the said punishment is not sufficient, by reason of the fitact

enormity of the offence, he shall report the same to two of the said erl o5,

Inspectors, who, if upon proper enquiry they shall think fit, shall
certify the nature and circumstances of such offence, with the name
of the offender, to the Mayor of the said city, and the Mayc?r s_hall
thereupon order such offences to be punished by moderate whipping,
or repeated whippings, not exceeding thirteen lashes cach, or by
¢lose confinement in the said dark cells or dungeons, with bread and
water only for sustenance, for any time not exceeding six days, or
Ly all the said punishments.]

Yor. IL 3Y
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1790. ~ Srer. xxit. Be it enacted by the authority aforesaid, That it
‘v~ shall be lawful for the Mayor and two Aldermen of the said city,
Xeeterof  and ‘two of the Justices of the peace of the said county, on the first

Bow .d  day of May annually, to appoint 4 suitable person to be keeper of

aprointed.  the said gaol, who shall, however, be liable to be removed by the
famoserarts said Mayor, Aldermen and Justices aforesaid, when occasion may
grotehets, na Yequire, in which case another shall, from time to time, be appoint-
mpplied by ed in like manner, who shall receive, as a full compensation for his
18th of April, services, and in lieu of all fees and gratuities by reason or under
Tosa™) colour of the said office, so much per annum, as the said Mayor,
n Aldermen and Justices, at the time of such appointment, shall di-
His compen- rect, to be paid in quarterly payments, by ordersjdrawn on the Trea-
surer, of the said county, by the said Mayor, and also five per cen-

tum on the sales of all articles manufactured by the said criminals ;]

and such keeper shall have power, [with the approbation of the

Mayor, Aldermen and Justices aforesaid,] to appoint a suitable

Deputies’  nuinber of deputies and assistants at such reasonable allowances [as
oares. the Mayor, Aldermen and Justices aforesaid, shall think just,}
which allowances shall be paid quarterly, in like manner ; and be-

. fore any such gaoler shall exercise any part of the said office, he
gg:lg;;g; shall give bond to the Treasurer of the county, with two sufficient
sureties, to be approved by the said Mayor, in the sum of five hun-

dred pounds, upon condition, that he, his deputies and assistants,

shall well and faithfully perform the trusts and duties in them re-

posed, which bond, the dué execution thereof being proved before,

“tobe record. 20 certified by, any of the Alderment of the said city, shall be re-

ede corded in the office of the Recorder of Deeds for the county of
Philadelphia, and copies thereof, exemplified by the said Recorder
of Deeds, shall be legal evidence in all cdurts of law, in any suit
against such gaoler, or his sureties. :
Inspectors ~ SECT. Xx111. Be it enacted by the authority aforesaid, [That it

how tobe

apnainted,  Shall be lawful for the said Mayor, Aldermen and Justices afore-
andfur what gaid, on the first Monday in May next, to appoint twelve Inspec-

[Secthelrth tors, six of whom shall be in office until the first Monday in No-

t of 23rd i i av i 1
aec of 2ol * vember next, and. six until the first Monday in May following, and

101, (chap. 50, from time to time, six Inspectors shall be appointed in manner.

Tads ot ap.” aforesaid, on the first Mondays in May and November annually ;]

gg;;;gggnlfyi’ and if any person so appointed, not having a reasonable excuse, to

anjerras.  be ﬁpproved of by the said Mayor, Aldermen and Justices, shall

Febouary, refuse to serve in the said office, hp shall forfeit and pay the sum of

Fepalty on ' ten pounds, to be recovered by action of debt, as debts of like value

sevensine are recoverable by the laws of this commonwealth, the one half

et thereof to the use of the person suing, the other half to be paid to
the "Treasurer of the said county, to be applied to the purposes
herein before mentioned.

Inspectors Sect. xx1v. -Be it enacted by the authority aforesaid, That the
when and .

Where 10 said fnspectors, seven of whom shall be a quorum, shall meet once
appeine ace- i1 three months, in an apartment to be provided for that purpose
tors. ¥~ In the said guol, and may be specially convened by the two acting

1nsp§ctors, when occasion shall require, and they shall, at their first
meeting, appoint two of their members to be acting Inspectors, who
shall eontinue such, for such time as shall be directed by the said

Es

Es
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Taspectors, or a majority of them when met together. And the act-  1790.
ing Inspectors shall attend at the said gaol at least once in each week, \ev—d

and shall examine into and inspect the management of the said gaol, ,T,,*;;:gg;’g

and the conduct of the said keeper and his deputies, so far as re- whento |
spects the said offenders employed at hard labour and the directions fher daty,

of this act, and shall do and perform the several matters and things
herein before directed by them to be performed.

SeeT. xxv. Be it further enacted by the authority aforesaid, The board
That th board .of' I heir N of Inspectors

at the board.of* Inspectors, at their quarterly or other meeting, to make or.
shall make such further orders and regulations, for the purpose of regsisions.
carrying this act into execution, as shall be approved of by the (g% ueme
Mayor and Recorder of the said city, and such orders and regula- et of

tions sha i ix i ver, 1791,
s shall be hung up in at least sjx of the most conspicuous places e L )

in the said gaol; and if the said keeper, or any of his deputies or s s also,
assistants, shall obstruct or resist the said Inspectors, or any of them, ,e§u’{§‘3§§n“;‘
in the exercise of the powers and duties vested in them by this act, i’ﬁf,hge'&wm
such person shall forfeit and pay the sum of twenty pounds, to be
recovered as aforesaid, and shall moreover be liable to be removed,
in manner aforesaid, from his respective office or employment in the
said gaol. B A o
SecT. xxvy. Be it further enacted by the authority aforesaid, The nowe
That the present house of correction in the city of Philadelphia o goirection
shall be reserved for the exclusive reception and confinement of yeited into
debtors, and persons committed to secure their appearance as wit- ors apurt-
nesses in criminal prosecutions, and not charged with any misde- [See the act
meanor or higher offence, which witnesses, if bound in recogni- O.Ai)lrﬂ. 1792,
Zances for their appearance -in favour of the prosecution, shall be & )
allowed the sum of six-pence per diem, to be paid out of the county atwent
stock., - And the commissioners of the said county are hereby au- the manage-
thorized to make such alterations in the same, not exceeding the inspeators of
sum of sixty pounds, as shall be necessary to accommodate all such © prison.]
prisoners ; and to distinguish the said house of correction by a pro-
per title ,henceforward it shall be called and known by the name of
“The Debtors’ Apartment.” ' ’
Szer. xxvir, Be it further enacted by the authority aforesaid, prsonersto

That the keepers of the said gaol and of the said house of correc- ps S mss

tion, respectively, shall forthwith exchange the several prisoners in ¢t 2% Xeer- .
their regpective custody, conformable to the true intent and meaning house of cor.

of this act, and shall be, and are hereby, indemnified for all such reetlon.
prisoners as shall be safely delivered into proper custody, pursuant’
to the directions of this act. : '

. Sect. xxvirr. And whereas it may not at present be practicable
to introduce all the ahove mentioned regulations into each of the
counties of this state, although it is necessary that an uniformity of
punishment should as much as possible'prevail in all: Be it enacted
by the authority afaresaid, That the malefactors sentenced to hard Procecdings
labour as aforesald in the several counties of this state, other than e for con-
the county of Philadelphia, shall be employed in the several gaols p{::i)%‘\ing
and work-houses in the respective counties, in suph harc} and servﬂ'e Convicts.
Iabour, -and fed and cloathed in such manner as is herein before d'x-

rected, And the Sheriff of the proper county, to whom the said
malefactors shall be committed in cxecution of their sentence, shall,

F A VR A
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1790. from timeé to time, with the approbation of the Justices of the Court
bm~d of Quarter Sessions of the proper county, in open court, appoint so
. many keepers of the said malefactors as shall be necessary, whose .
wages shall be ascertained and allowed by the said court, and paid -
by the Treasurer of the county, out of the monies in his hands:
raised for the use of the said county, by a warrant drawn by the
said Sheriff, and at.least one of the commissioners of the proper,
county;-and that the duty of the said keepers shall be to superintend
and ‘direct their labours, manage and attend to their cloathing, diet
and. lodging, and take care that they be safely kept; and the better
-to effect this purpose, they shall have authority to confine in close
durance, apart frem all society, all those who shall refuse to labour,
be idle, or guilty of any trespass, and during such confinement to
© withhold from them all sustenance, except bread and water; and
- also to put-iron yokes around their necks, chains upon their leg or
-legs, or otherwise restrain in irons such as shall be incorrigible or ir-
reclaimable without such severity. ‘
Keeper of SecT. Xx1X. Be it enacted by the authority aforesaid, That the
the gaol how Court of Quarter Sessions of any such county shall have power, either
ceeded ex gfficio, or upon information agaiust any such keeper for partiality.
argef  or crueltyyto call before them such keeper, together with the material
Py’ witnesses, and enquire into his conduct, and if it shall appear that’
~ " he hath been guilty of gross partiality or cruelty, it shall and may
" be lawful for the said court to stispend or remove him; and any of
the Judges of the Supreme Court, when upon the circuit in such
county, -either on their own metipn, or on complaint made by any
.other, may take original cognizance of the misbehaviour of any
- " keeper, and remove him from office, if they see cause; and in case,
of suspension or removal of all or any of the said keepers, either
_ by the Justices of the Quarter Sessions, or the Judges of the Su-
- preme Court, the Sheriff of the proper county, with the approba-
tion of the Justices of the Quarter Sessions of the same county,
shall and he is hereby, authorized and directed to appoint another
_keeper or keepers, in the room of such as shall have been so sus«
‘ " pended or removed. :
Thewaoler  8neT. XXR. Be it further enacted by the authority aforesaid,
the commis- That the keepers of the gaols and work-houses, or houses of cor-

ol dmerck rection, in such counties, shall, once in every three months, or of-
thoprion-  tener, if required, furnish the commissioners of their respective
counties with a complete kalendar or list of all persons committed
to their respective custody, under sentence of such servitude, to-
gether with the names of their crimes, the term of their servitude,
in what coyrt condemned, the ages and the description of the per-
sons of such as shall appear to be too old and infirm, or otherwise
Commission, ICapable to undergo hard labour out of the gaols or work-houses,
esstomake - and the said commissioners shall, at the chaxge of the proper county,

Do provide the cloathing and the food herein before directed for them,

fﬁﬂf;;‘;‘;ls for 48 2lso such articles and materials of labour and manufacture, as
work: " shall be most suitable for the employment of all those who are capa-

ble of labour or manufacture, and deliver the same to the said gaoler,
Gaolerto  OF Work-house keeper, taking a receipt therefor; and that the gaoler

rendor week- or work-house keeper shall render an account quarterly, or oftener,

.
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if required, to the commissioners, of the work done by the said ‘e’

malefactors, and dispose of the same in such manner as the com-= ly gooount of

missioners shall direct ; and the said commissioners are hereby au- Commision.
ers to draw

thorized, from time to time, to draw orders, or give their warrants forexpenses;
on the Treasurer of the proper county, for the advance of such hgvick
sums as they shall think reasonable and necessary for carrying this oo onthe
act into eXecution, and all expenses and charges incurred, or to be Sietef

meurred, by virtue of this act, shall be levied and raised as other Lue 3?3{’&;1
1]

county charges are, and be accounted for in ke manner, excepting 1807, (e,
the suid sum of five hundred pounds, directed by this act to be paid satoees i
out of the treasury of the state, towards erecting the said cells in &™
the yard of the gaol of the county of Philadelphia.® ‘

SEcT. XXX1. Be it cnacted by the authority aforesaid, That the Penity i
said keepers of any of the grols and houses of correction within veigary.
this commonwealth, their deputies and assistants, in case any of the ““*
said offenders shall escape from confinement without the knowledge
or consent of the said keepers, deputies or assistants, shall forfeit
and pay the sum of ten pounds,t to be recovered and applied in (4 300 ot
manner afoyesaid; provided that nothing in this act contained shall &by act
be deemed or taken to extend to escapes voluntarily suffered by any 4, 107,
such kecpers of the said gaols or work-houses. ' w5308

Sect. xxx11. Be it enacted by the auhority aforesaid, That if Punishment

any such offender sentenced to hard labour shall escape, he or she whoeseaps,

shall, on conviction thereof suffer such additional confinement at (8¢5 the Lith
hard labour, agreeably to the directions of this act, and shall also thewtet o
suffer such additional corporal punishment, not extending to life or 174)
limb, as the court, in which such offender shall have been convicted,
shall adjudge and direct; and if any such offender shall, after his
or her escape, be guilty of any offence, for which he or shie would
have been sentenced to death by the laws in force before the passing -
of the act, entitled “ An act for amending the penal laws of this
state,” [he or she shull suffer death, as if the said act, or thisact
hiad not been made.] o

SecT. XXXII1L. Be i enacted by the authority aforesaid, That Punishment
any such offenders who have been or shall be pardoned for the of- sonspatdune -
fences or crimes, of which he or she hath been or shall be convicted Sigre™
in pursuance of the said act, or of this act, provided such offence -
was by any law in force before the passing of the said act made [Jlteredte
eapital, and who shall be convicted of a second offence of the likement for ife
nature, shall suffer ‘death on such conviction without benefit of sgctignot'm;
clergy, and any constable who shall take up and convey to gaol any Al droay
eonvict who shall escape from his confinement, shall be allowed
mileage, at the same rate as constables are commonly allowed, to be
poid by the Treasurer of the proper county.]

SrcT. xxx1V. Be it enacted by the authority aforesaid, That T bow
any felon convicted in any county in this state, other than the coun- meved frow
ty of Philadclphia, of any felony or felonies,* for which he or she estn e

shall be sentenced to hard labour for the space of twelve months or i:l;‘ddelt hiz,

upwards, may, at the discretion of the court in which such felon maintined,
shall be convicted, within three months after such conviction, be<*[Sec theace
removed, at the expense of the said county, under safe and secure i 26 S0

conduct, to the gaol in the said county of Philadelphiaj.and thevein, chap. 2687,



542
. =
1790. * Be confined, fed, cloathed, and employed at hard labour, as is here-
\~~ ‘in before directed, for the remaining part of the time for which, by
aidest such sentence, he or she shall be lable to imprisonment ; and the
Apil, 1007, commissioners of the said county of Philadelphia, upon the applica-
2805, tion of the said Inspectors, shall have authority, from time to time,
to draw orders upon the Treasurer of the county from which such
felon shall hayve been so removed, for the expenses of feeding and
cloathing such felon, if the labour of such felon shall not be suffi-
cient to pay the same, which orders the Treasurer of such county
shall accept and pay. ‘

" Sect. xxxv. Be it enacted by the authority aforesaid, That if
any gaoler, or other person whatever, shall introduce into, or give
away, barter or sell, within any gaol or house of correction in the
cases, said city, or any of the counties of this state, any spirituous or fer-

{Repealed . . ) ,
by act ofath mented liquors, excepting only such as the gaoler or keeper of such
Soor¥cehap. §201 or house of correction shall make use of in his own family, or
3808 such as may be required for any prisoner in a state of ill health, and
- for such purpose prescribed by an attending physician, and deliver-
ed into the hands of such physician, or other person appointed to
receive them, such person shall forfeit and pay the sum of five
pounds, to be recovered as debts of like value may be recovered by
the Jaws of this state, one moiety thereof to the use of the person
suing, the other mojety to be paid to the said Inspectors, for the pur-
poses in this act contained.] '

Penalty on
sciling liquor
in the gaol,
exeept i
certain

Tiepeal of SecT. xxxvI. Be it enacted by the authority aforesaid, That
Towacr ¥l the act, entitled ¢ An Act for amending the penal laws of this state,”
and the act, entitled “ An Act to amend an act, entitled * An Act
for amending the penal laws of this state,” shall be, and they are
hereby, repealed. g
Limitation SecT. xxxvIl. Be it enacted by the authority aforesaid, 'That
18 act.

this act shall be in force for the term of five years, and from thence to
the end of the next session of the Greneral Assembly, and no longer.]
SecT. xxxviit. And be it further enacted by the authority afore-

(Now perpe.
tuat.)

©f convicts
sentenced
wnder the
former law,

entitled ¢ An Act for amending the penal laws of this state,” shall,
‘notwithstanding the said act is herein repealed, remain valid and
effectual, as to all persons convicted and sentenced to confinement,
servitude and hard labour, conformably to the true intent and mean-

ing of the said act, and of this act. _
Pussed 5th April, 1790.—Recorded in Law Book No. IV. page 105, (£}

said, "That the force and operation of the act herein before mentioned,

(/) The object of this noteis to exhibit
the state of the criminal code of Penn-
sylvania, from the §th of April, 1790, to
the present time, in such 2 manner as to
be understood by every reader, and to be
nseful 1o Grand Juries, in their chamber.
For the great omime of the penal law,
especially as it stood previous to the act
n the text, the reader is referred to vol. 1.
page 105, (chap. 236,) and the notes sub-

* . jumed thereto,

The actin the text being limited to the
enc'l of the Sesston of the Legislature next
foliowing the werm nation of five yeurs

after its passage; an act was'passed on
the 18th day of April 1795, (chap. 1850,)
entitled ¢ un act to contmue in force the
act, entitled ¢ an act to reform the penal
laws of this state, and for other purpo.
ses therein mentioned”—By this act, the
Inspectors of the gaol of the city and
county of Philadelphin, have full power
and authority to provide necessaries for
every description of persons, who may he
confined in the said gaol, and to separate
and class the different prisoners in such
manver 2s they shall judge will best pro-
mote the object of their confinement. -

.
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§ 2. They have power to direct the
cloathing for convicts, und to employ each
in such kind of labour as thewr various
ofrcumstances may require; and sa much
of the thirteenth section of the act in the
text, as directs the description of cloaths
Ing for the couvicts, that their, heads
should be shaved, and that they should be
kept at labour of the hardest and most
servile kind, is repealed.

§ 3. ‘That part of the twenty first sec-
tion of the act in the text, which authori.
zes the Mayor of the city, on the certifi-
cate of two of the Inspectors, to order
persors for offences committed in'the gaol
to be punished by whipping, or repeated
whippings, not exceeding thirteen lashes
each, or by close confinement, is repealed);
atd the said Inspectors may order and di-
reet any convict, who shall commit either
of the ofleuces mentioned in the said
twenty first section, to be confined in the:
cells, or dungeon, with bread aud water,
only, for sustenance, for ary period not
excecding ten days for the first ‘offence,
nor fifteen days for any subsequent of-
fence, . .

§ 4. The parts of the twenty second
section of the act in the text, which an.
thorizes the mayor and aldermen of the
city, and two Justices of the county of
Philadelphia, to appoint and to remove
the keeper of the gaol, to fix the salary
of the keeper, to approve of the appointe
ment of deputies and assistants, and to
ascertain their compensation, and so much
thereof as empowers the mayor to draw
for the salury and compensation, and to
approve of the sureties offered by the
Gaoler is repealed ; and all the power and
authority vested by the said twenty se-
cond section in the said Mayor, Alders
mien and Justices, shall be exercised exclu.
sively by the suid Inspectors.

§ 5. So much of the twenty second sec.
tion of the act in the text, as allows to the
keeper of the gdol five per centims on the
sales of alt articles manutactured by the
criminals, ig also vepealed,

§ 6. This act, and the act in the text
declared to be, and continne in force for
three yeavs, and from thence to the end of
the next session of the General Assembly,
except such parts as were altered or sup-
Plied, or repealed by this, or any other
ack, .

The people of Pennsyloaria were satis-
fied with this system ; and by aun act,
Passed 4th of April 1799, (chap. 2040,)
so much of the act in the text, as was
continued by the act of 18th of April,
1795, and zlso the said continuing act,
were made perpetual.

With respect to the appointment of In-
spectors ; by the 17th section of an act
passed 23d ol September, 1791, (chap.
1572,) ic was made lawful for the May-

or aud two Aldermen of the city, and tuo
Justices of the county of Philadelphia, to
appoint Inspectors of the prison of the
city and county of Philadelpbia, (See sect,
23d of the actin the text.) . ’

The power of appointment, under this
act, appears to have been abused, and ap-
pointments made under it, in a clandesn
tine manner. The Mayor, in one instance,
having, selected two Aldermen, and two
Justices, and refused to give notice ta
others of the hour and place of appoiut.
ment, or to inform them of them, when
called on for that purpuse,—Sce the Coms-
monwealth, v. Douglas and others, 1, Bina
ney, 77. )

By an act passed the 23d of February,
1809, entitled * an act giving additional
powers to, and changing the mode of ay-
pointment of the Inspectors of the priscn
in Philadeiphia, and for other purposes.”
The Inspeciors of the prison, in addition
to the powers they before possessed,
shall have authority to choose out of theix
own body, a President, a Secretary, and
a Treasurer, The Treasurer shall yeceive
all wonies belonging to the institation,
and pay the same upon the orders of the
Board, signed by the President, aud at-
tested by tne Secretary ; his accounts shali
be settled every two weeks by the Board
of Inspectors, who are awthurized in the
name of the President, to sue for, and re-
cover possession, by ejectment or others
wise, vacant city lots, directed to be suld
by the Inspectors, by act of 2d of ‘Apsil,
1808, (. i'!fm.i) and also, in the same
name, to sue for, and recover debis, dug
or hereafier to become due to the prison
of the city and county of Philadelphis, as
fully and efiectuaily as any body corporate
may or can do; and no suit so brooghe
shall be discontinued or abated by any
change of the said persons by the appeing.
ment of others in their stead; but the
same shall continue and proceed to the
final issue. \
. §2. The court of Quarter Sessions shall,
at their March scssions, annually, appoiat
three discreet and suitable persons, us age
ditors, who shall, auder oath or affirmas
tion, andit and settle the accounms of the
Inspectors of the prison, subject neverthes
less to the revision herein after mertion.
ed, stating at Jarge the receipts and dis.
bursements of all monies which may have
been received and expended by them, and
publish the same in two of the daily news-
papers of the city.

1790,
Asormymmne)

"~ §3. The Select and  Common Couvucils

of the city of Philadelphia, n joit meets
ing, annually on the first Monday in May,
and on the first Monday in November,
shall elect by byllot three Inspeciors, ot
each of the said days, who shall be w%a~
ble inhabitants of the said city 5 and the
commissioners of the tewnship of the
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‘Noxthern Libertics, shall, ‘aemually, on

each of the suid days, elect, by ballot, twa
Inspectors, between the hours of two and
five o’clock in the afternoon, who shall be
taxable inhabitants of the township of the
Northern Libersies; and the commission-

ers of the district of Southwark, shall, an-,
‘nually, on each of the said days, between .

the hours of two and five o'clock in the
afternoon, elect, by ballot, two [uspectors,
who shall be taxable inhabitants of the
said district of Southwark; a majority of
whom shall constitute a board of Inspec-
tors for the prison of the city and county
of Philadelphia.

§ 4 The treasurer shall give bond with
sulficient surety, in the sum of ten thou~
sand dollars, to tha board of Inspectors,
for the faithful performance of the duties
of his office, to be sued for and recovered
in the name of the Inspectors, on forfei-
wure thereof, to the use of thesingtitution;
and the said treasurer shall not be entitled
10 reccive any compensation for his servi
ces.

5. The Inspectors shall annually ap.
poliat three of their owa body, whose es-
pecial duty it shall be to inspect the ac-
counts of the institution, aud who shall
furnish, under oath or affirmation on the
first week in January, annually, fo the
commissioners of such cousres as may
have become indebied for convicts confi-
ned in the prison of Philadelphia, v cor-
yect account current, accurately designing

the valug and amount of the weekly ex-

penses incurred for the maintenance of
said prisoners; and that in their opinisn
the charges therein contained are just and
rquirable, and also of the weekly amount
and value of the labour performed by them,
which account shall be ‘ceriified by the
President of the board of Inspzctors and
attested by their clerk.

6. Such part or parts of any Jaw here-
by altered and supplied, is and are herchby
repealed. .

It is necessary merely to notice here,
that by an act pasgsed duh of Apni, 1792,
(chap. 1625,)the Inspectors of the prison
shall ikewise be mspectors of the debtor’s
apartment, and shall attend at the debtor’s
apartment, at least once in each week,
and shall examine Into and inspect the

- management cthereof, and the conduct of

the keeper and his depaties, and shall
make such orders and regulutions, with
segard to the well ordering and cleanli-
ne¢ss of the suid apartment, as shall be ap.
proved of by the Mayor of the said city,
and the President of the ‘comt of Coma
mon-Pleas for the city and commty of
Philadeiphia, (see sect. 25, of the act in
the 1ext.)

By an act passed the 2d of Apsil, 1803,
{chap, 2377,y which stutes in the pream-
ble, that the public prison of Philadelphia
was foundtao smiall for accommiodating the

convicts from the diffevent parts of the
state, and the persons whom 1t may be ne-
cessary to imprison for offences committed
in the city and county of Phitadelphia,
certain vacant city lots are directed to be
sold by the Inspectors of the prison, or a
majonty of them ; the proceeds of such
sale to be appropriated to the crection of
2 new prison, or other house of confine-
ment for the use of the said city and coun-
ty, &ec. and, it is Provided, that in con-
sideration of the said lots being grauted
for the purposes aforesaid, the commone
wealth reserves the right to the several
counties within the same, to send their
convicts to the present prison of the city
and connty of Philadelphia, &c,

2. Immediately after the said prison
shall be completed, and suitatle for the
admission of prisoners, the said Inspec-
tors shall cause to be removed thereunto,
all persons that miy then be confined.in
the prigon of the city and county of Phi-
ladeiphia, ander the denomination of pris

“songrs for wial, vagrants, runaway or dis-

orderly servants or apprentices, and all
such other description of persons, (except
gouviets, ) as have been heretofore confined
in the county prison, and to’receive into
the said new prison, all persons of the
aforesaid descriprion that may hereafter
be legally committed,

By an uct entitled ¢ a supplerent to sun-
dry penal laws of this commonwealth,”
pagsed  21st of March, 1806, (chap.
2687,) the court before which any person
shall be cowvicied of felony or larceny,
and sentenced to undergo an imprisonment
at hard labour and conficement, for any
term not exceeding three years, shall be
vested with a discretionary power of di-
recting the imprisonment, labout and cons
finement aforesaid, to be had and per~
formed in the jail of any county, within
this commonwealth, or in the jail and
peniteitiary of Philadelphia.

By an act entitled ¢ g further supple-
ment to the penal laws of this state, pass-
ed 4th of April, 1807, (chap, 3805,) sect.
2, any peison convicted in any county of
this state; other than the caunty of Phila.
delphia, of any of the offences alluded to
in the 4th section of the actin the text,
for which he or she shall be seatenced to
hand labour for the space of two years ox
wpwards, may, at the discretion of the
eentt, in which such person shall be con-
vicred, within three months after such
conviction, be removed to the gaol in the
coumy of Philadelphia, thérein to be con~
fined, fed, cloathed and employed at hard
labour, uccording to law, for the remain-
ing part of the time for which, by such
seatence, he or she shall be linble to im-
prisoament.

§ 4. If any gaoler shall neglect or refus:
to give notice, or funish a complete kalen-
par orlist of all persons committed unds:




5

4.5

sentence of servitude, to the commission-
ers of the proper county as is directed by
the 30th section of the actin the text, if
the courts of Quarter Sessions shall have
ordercd the gaoler so to do, he shall forw
feitand pay tor cvery such neglect or refu-
sal, the sim of one hundred doflars; and
if the said commissioners of any couuty,
after the receipt of such notice or kalen<
dar, shall neglect or vefuse to procure suf-
ficient articles and materials of labour and
manufiacture, or otherwise neglect the du-
ties enjoined upon them by the said 30th
section, such commissioners, ox any of
them, so neglecting or refusing, shall for.
fir and pay the sum of one hundred dol-
laxs, for every such neglect or refusal; and
if by the report of the commissioners of
any county to the court of Quarter Ses-
sions, it shall appear that there is not suf-
ficient voom or conveniences in and about
the common gaol of any county for the
employment and punishment of the coo-
victs, as is directed by the said section, it
shall be the duty of such commissioners,
with the consent and approbation of the
court and Grand Jury of the proper coun-
ty, to cause to be erected such additional
buildings as may be necessary for that pur-
pose, and, if need be, to purchase ground
Pproper and convenient for the erection of
such additional buildings, at the expense
of the proper county, '

5. 1f any gaoler ghall sell or snffer to
be’sold to the prisoners, or other persons,
any spirituous liquors, or shall suffer any
spirituons liquors under any pretence what-
ever, except in cases of sickness, to be
given to any of the said prisoners in any
«quantity or measure, such gaoler so ofe
tending, sipon conviction thereof, shall
forfeit and pay the sum of fifty dollars for
every such oftence, and shall be moreover
‘removed from being keeper of such gaol
or prisons and it shall be the duty of the
couxt of the propex county to examine in-
tothe conduct ot the gaoler in this respects
at each conrt of Quarter Sessions, nnd.if
necessary, to send for and examine wit-
nesses in this behalf, ‘

§ 6. IE any gaoler shall be convicted o
haviag by lus negligence, suffered any
prisoner committed to his custody to es-
cape, he shall forfeit and pay for every
such offence, a sum not exceeding three
hnndred dollars.

. §7. All the penalties inflicted by this
act, shall be recovered upon conviction for
the offence, in the court of Quarter Ses-
sions of the proper county, by indictment
ar information.

- § 8. The 55th section of the act in the
teat; vepeuled.

By ihe 18th scct. of theact of 23d Sep-
tember, 1791, (chap. 1572,) the prison
Inspectors shall have power with the ap-

Yoi. IL 3
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probation of the Mayor, two Aldermen
of the city, and two Judges of the Su-
preme Court, or two of the Judges of the
court of Common Pleas of Philadelphia
cunnty, to make rules and regulations for
the government of all convicts confined in
the said prison, not inconsistent with the
laws and constitution of .this common.
wealth, and to prescribe their aflowance
of provisions, ascertaining the guantity
by weight and measure, and not by ‘piece,
(see secty 25, of the actin thetext) - +
_ In pursuance of this power, the follows
ing rules and regulations have been adopt-

Regulations for the government of the delits

or's prison of the city and county of Flila
delpbia,

1. That the division of the debtor’s
apartment, which is now restored to jrg
former state, shall be constantly preserved,
that is, that the south part of the house
shall be for the use of the Keeper, lus
family, and Assistants, and that part of
the house north of the division wall, shall
be allotted for the use of the prisoners.

2 That the house be washed, once or
twice a week during the warm weather,
and at least once in two weeks, or oftener
if the weather permit during winter, and
the walls shall be white-washed as ofien as
shull be decmed needful for the health of
the prisoners,

3., That the women prisoners shall con-
tinue to be kept sepurate from the men,
and at all times the most rigid prohibition
of any kind of intercoursé between them,
and the men prisoners be continued, ard
no men shall be admitted to their apart~
ment, excepting the Keeper, hlS.AssiE}e
tants, the Inspectors, or a Physician; in
case of any of the women being sick.

4, No woman shall be permitted to go
into any room where the men are prisons
ers, excepting the mother or wite of one
of the prisoners, and not more than one
such nother or wife ata time, unless in
case of the sickness of a prisoner, and the
Physician orders a Nuvse,

5. No game of address or hazard of

anv kind whatseeves, shall be permiteed

in the prigon on any account; nuov shail
any implements of gaming be suffered to-
bein the prison atall. . .
6. No kind of Wines, spirituous li-
quors, porter, strong beer, nok cyder, nor
any kind of dxink_ sironger th;xp small
beer shall be perniinted to the prisoners,
inany quantity whatever, and the price
charg X
bear, &, shall not exceed six cents per
quart, excepting from this rule what a
physician shall prescribe for any prlsener

in cage of such prisoner being sick, wd

(*Seé the end of the note for preceeding rules and regulations.)
> >

d to the prisoners for such smuh
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then only the kind and quantity shall be

admitted, which is prescribed for the sick
Persons .

7« No charge of money, or any equiva-
Ient for money under the mame of Gara
nish, or any charge of the kind shall be
guffered to be made in the prison, on ac-
count of any person lodging 'in any of
the rooms allotted for the prisonexs.

8. No prisoner shall be suffered to coms,
without the inner gate, ynless called by
the Keepey, or his Assistants, or ap In«

spector.

9. It shall be the duty of the keeperand
his assistants, to see that no female re«
mains in the rooms where the men are
prigsoners, after sunset. Algo to examne
every visitor, and se¢ that no Kind of li-
quor or drink prohibitgd by these rules, be
brought into the prison,

10. No visitor shall be permitted to

~ comein, or remain in the prison after sun-

set. Andif any person shall attempt to

-intgoduce mto the prison, any kind of li-
quor or drink prohibited by these rules,
such liquor or drink shall be immediately
destroyed, and the person who endeavour-
ed tobring it in, shall be instantly torned
out of doors, and never sulfered to come
in again as a visitox.

11. That no visitor shall be admitted
to the prison on the first day of the week,
called the Sabbath day, unlessto visit 3,
prisoner who iy sick,

12. If any prisoner behave jn a disor-

* derly manner, and on being reprimanded

by the keeper or his assistany, or an in-

spector, does not immediately conduct him. -

self or herself in a proper and respecttul
manner, such prisoner shall be confined
separately from the rest, ina room appra.
priated for that purpose,
By order of the Board of Inspectars, &c.
Signed and approved as divected by
law, Jay’y, 15th—18th, 1808,

Additional regulations fir the Prison of the
city and county of  Fhiladelpbia,

- 1st. No men shall be perinitted to visit
the women’s apartmems, unless ip the
company of one or more of the Inspectors

of the Prison;.and no women shall be:
permitted to visit any other part of the.

Prison ihan the women’s apartments, e
less it be such as desive to jeet with the
prisoncrs in the mecting-house on the fivst
day of the week, for the purpose of come
muuicating religiaus instruction.

2d. Such of the convicis as condnct
themselves properly, and are diligent in,
theix work, and such only, may be purnate
ted to be visited by thew Hushupds or
Wives, Parents or Children, once in three
months, by orders signed by the two visit
ing inspectors,

3d, Inall visits to prisoners by permis-

sion of the visitiug Laspectors, the wood.
en, grated doar shall be shut and all cone
vergation with the prisoners shall be
through both the grates, a keeper to bein
the entry ta heax all that passes in such in-
terviews, and the interview shall not be
Tonger than fifteen minutes.

4th. The design of the Inspectors ina
troducing persons.ta view the interior of*
the ptison, heing chiefly for strangerswhose
object may be to introduce similar institu~
tions elsewhers, or to improve them where
already established ; the Inspectors will
endeavour to disconrage any persons from
going to view the prison, merely to grati.
fy idle curiosity, as it has a bad effect on
the prisoners.

Sthy A separate table sha]l be kepty
where the lazy prisoners who do not per~

. foxm theis proportion of worl when able,

shall be fed agreeably to the principle of
the 25th rule established February, 26th
1792, with this difference, that such lazy
prisoners shall have no animal food at all,
till an amendment in their conduct has ta~
ken place.
By orderof the Board of Inspectors, &e.
Signed and approved as directed by
law, 26tk of March, 1808,

Having thus exhibited a connected view
of all the laws yelating to the prison, and
the duties of the officers entrusted with
the care and management of it; we shall
proceed to consider the laws enacted since
the act in the text on the important sub-
ject of cximesand punishments.

By an act, catitled ¢ a supplement to.
the penal laws of this state,” passed 234
of Scptembery 1791, (chap. 157%,) if any
person who hath been, or shall be legally
inchcted, in any court of eriminal jurisdic.
tion within tiis commenwenlth, of treas
soni, fulony of deuth, robbery, burglary,
sadomy or buggery, or a5 accessaries be-
fore the fuct to uny of the syme offences,
did not, or will net appear to answer ta,
such indictment, or, having appeared,
shall eseape before trial, and the same in.
dictment, record and proceedings, shall be-
remeved by writ of certiorari into the Su.
preme Coure of this commonyvealth, it shall
ayd muy heluwiol for the same court to
award & writ of capias, directed to. the
Sherilf of the councy where the fact shail
be charged w have been committed ; and
it the party indicted shall be supposed by
the ludiciment to snhabit, or be conversant
in, any ovher couaty, then nlso to the Shexs
W of such coanty ; which writ or wins.
shall be defivered w the said heriff, or she«
x5, at {east two months before the day of
the retnen thereof, commanding the said.
sheift ov sheriffs to take the person so.in-
dicted o5 afbresaid, if he or. she may. be
fouud i hisar their Bulliwicks, and him ox
bex,sulely keeps av that e may have his or

<&




\ 547
S

her body hefofe the Justices of the said
Supreme Court, at the nextSupreme Coutt,
1o be holden for the said commonwealth,
to answer to the suid indictment, or pro.
sccute hig or her traverse thereupon, a8
the case may be, and to be further dealt
with s the law shall direct; and if the
tame Shexif or Sheriifs shall make return
to the same writ or writs of copias, that
the person indicted as aforesaid cannot be
found in bis Bailiwick, then, after such
return, a second writ of capige may issue
out of the said Supreme court, and be des
livered, at least three months before the
return day thereof, to the Sheriff of the
county where the fact shall be charged to
linve been committed ; and in case the
puxty shall be supposed by the indictment
to whabit, or be conversant in any other
county, then another writ of capias shall
ulso issue, and be delivered, at least three
months before the return day thergof, to
the Sheriff of such county ; which writor
writs of capias shall be retuxnable before
the Justices of the same court, on the first
day of the second term next» after the
teste of the said second writ of capids, so
that a term shall intervene between the
faste and return days of the same writ or
writs, whereby the said Sheriff or Sheriffs
shall be commanded to take the said per-
som, 80 indicted as aforésaidy if he or she
may be found in his or their Bailiwicks,
andhim or her safely keep, so that he may
have his or hek body befote the Justices of
the said Supreme Couxt, arthe day of the
xéturn thereof, to atiswer or prosecute his
or her taverse as aforesaid ; but if he or
she cannot be found in his or their Baili-
wicks, then to cause public proclamation
to be made on three several days in one of
the courts of Quarter Sessions of the peace
1o be held for tne said gounties, respective-
Iy, between the zesre and return days of
the same wiit or writs, that the party 50
indicted shall appear before the said Justi-
ces of the said Supremte Court, ata Sus
preme Conrt to e holtlen at the time and
place contained in the same writs, to ad-
swer such indictment; or prosecute his or

her traverse thereof, a8 the case iy be, or”

through default thereof, B¢ or she will, at
the returh of the same writ of writs be
ontlawed and attaioted of the ciime
whereof he oy she was indicted as afore-
safd; and the suid second” writ of capias,
directed to the Sherilf of the county
whete the-crime hath licen, or shall be
charged ta huve been committed, shail
contain a further clause, commanding the
same Sherdffy in case the persou indicg'qd
as aforesaid, cannot be found m his baili-
wick, to cause public adverlisement to be
made in ohe or more of the public news.
papers of this state, onte a week, in sIX

succeeding weeks between the réste and

sargn of the sl second wiit of capias,

specifying therein thé voming of the wid
second writ of capias to his hatids, with
the reste thereofy and the time and place
of return to be made thereof, naming the
person indicted as aforesaid, with his ot
her addition of degree, mystety and place
of abode, as contained in the writ, stating
the nature of the offence charged against
him or her, and commanding hifh or her
to appear before the Justices of the said
Supreme Court, atthe day and place dis
rected by the said second wtit of capias,
to answer to the said indictment, or pros
secute his or her traverse thereof, as the
case may be, or, through default thereof;
at the return of the said second writ of
capias, he or she will be outlawed and ats
tainted of the crime whereof he or she
shall bave been indicted as aforesaid ; dnd
if upon the return of the sameé writ or
writs last mentioned by the said Sheriff or
Sheriffs, that the directions of the saidk
writ ot writs had been fully complied with
and pursued, and the person indicted as
aforesaid, shall not yield himself or hers
sclf to one of the said Sheriffs, so that
he may have his or her body before the
Justices of the said Supreme Court, at the
day and place as directed by the said wrif
or writs, or, having surrendered himself or
herself, shall escape from his custody, or
having been bailed on his or her surrens
der or caption, shill not appear, %0 that,
through want of his or her appearance at
the time and place the said Supreme court
shall appoint for his or her trial, no trial
of his or her offence can be had, the Jus-
tices of the said Supreme Court shall, in
elther of these cases, pronounce and dee
claxe the said person indicted 45 aforesaid,
and not appearing at the time and place
appointed for his or her trial as‘afores:axd,
to be outlawed, and attainted of the crime
whereof he or she shall have been indict«
ed as aforesaid, the sime Supreme Court
taking care to pronounce and deql'frq the
judgment of outlawry agdinst the prin.

‘cipal offenidet, previously to the declaxation

of ofilawry against the accessaky, dgaist
whott inall other respects, it shall be lavre
ful to carry on the proceedings together
andat thesametimethesaid Suprerme Court
shall declare the legal punistment fof the'
same crime ; and wherever imprisonment
shall be part of the sentemce for any of the
said offences,

mence from the time the person outlawed

shall, subsequent to his or Her outliwrys

actually be in the custody of the ShenlF of
the county whére the offence was, 1
be committed, which sentence shall b.e hxlg
ly and’panticulatly entered upon the vecordd
of the Supreme Court; and the said séne
tence of outlawry sliall have the leggl ef-
fect of a judgment upon veérdict ot cox;:
fossibn, against the persoft so outla{v;;t b
for the offence Whereupun He' or she ¥t

the term thereof shall com.’

or shall -

1750,
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have been ontlawed, unléss and until the
same outlawry shall be afterwards avoid-
ed by the judgment of the same courts on
plex pleaded in the nature of a wiit of er-
TOr.
§2. When any person outlawed as
aforesaid, shall be taken, either by ca-
ias utlagatum, or otherwise, or being
in the sheriff ’s eustody, shall be brought
to the bar of the Supreme Court, the
court shall, upon the suggestion and
prayer of the Attorney-General, award
excoution to be done upon him or her,
unless the prisoner shall plead, either
ore tenus, or in writing as his or her
counsel shall advise, that he or she was
not the person who was outlawed, or
shall assign errors in fact, or in law,
sufficient to prevent the award of exe-
cution ; in which case the court shall
proceed to determine the same, either
by an inquest, or by their own judg-
ment, agreeably to law, and the prison-
er shall by such plea have all the bene-
fir and advantage of allleal matters in
his or her lavour, as if he or she had
brought 4 writ of error, and had assign-
ed the several marters pleaded, aser-
rors. Provided, That if any person out-
lawed, shall, within the space of one’
year next after ihe sutlawry pronounced
against him or her, yield himself or
herself to one of the Justices of the
Supreme Court, and offer to traverse
the indictment whereon the said out-
lawry shall be pronounced as aforesaid
that then he or she shall be received to
the same traverse, and being thereupon
found not guilty, by the verdict of a
Jury, of the offence for which he or she
shall be clearly acquitted and discharg-
ed of the said outlawry, and of all pe-
nalties and forfeitures by reason of the
same, as fully ag if no such outlawry
had been had, ‘

' § 3. All the costs and charges of the
proceedings to outlawry, shall be borne
aund paid by the county, where the crime
is laid to have been committed; Provid-
ed, That if the person or persons so
outlawed, shall have real op personal
eatate, the same, or so much thereof
as shall be'necessary, shall be sold, by
warrant from the commissioners of the
said county, and the nett proceeds of
such sales shall be applied (o the pay-
ment of the said costs and charges, or
50 fur as the same shall extend, in ex-
oneration of the county. (Sée vol. 1,
vage 116, and Respeblicav. Foun, 1 Dal-
Jas, 86.) [It may not be improper here
to ohserve, that the late changes in the
Judiciary systerm, and the abolition of
the courts of Nisi Ivins, and Cireuit
Courtsin the connties, may render out-
lawries impiacticuble ouwl of the city

and county of Philadelphia; and some
legislative interference may be necessa-
vy to remove doubts, or to vest the
county courts with the powers givea
by this act only to the judges of the
Supreme Court.] .

§4- Repeals the act against conjura-
tion, witcheraft, and dealing with evil
and wicked spirits, 1, Jac. 1, C. 12,
(see vol. 1, page 134.) .

§ 5. If anyprisoner shall, upon his ov
her arraignment for any capital or in-
ferior oflence, stand mute, or not an.
swer directly, or shall peremptorily
challenge above the numbesy of persons
summeoned as jurors fur his or her trial,
to which he or she is by law intitled,
the plea of not guilty shall be entered
for im or her on the record, the super-
numerary challenges shall be disregard-
ed, and the trial shall proceed iu the
same manner, as if he or she had put
himgelf or herself upon the county,
any law, custom, or usage to the con.
travy thercof in anywise nutwithstand.
ing. (See vol. 1 page 112.)

6. Whereas it sometimes happens
thatbastard children,begotten outofthe
state, are born within the state, und
athers begotten within one of the coun-
ties of the siate, are born in another
county, and difficulties have arisen about
the place of trial; and it is reasonsble
and just that the reputed fathers of
bastard children should be at the ex-
pense of their maintenance. It is en.
acted, that in the latter case, the pro.
secution of the reputed father shall be
in the county where the bastard child
shall be born, and the like sentence
shall he passed, as if the bastard child
had been, or shall have been begotten
within the same county ; and in the for-
mer case, to wit, of a bastard child be.
gotten out of the state, and born with.
in the state, the like sentence shall be
passed, except in the imposition of a
fine or corporal punishment, in leu
thereof, which part of the sentence
shall be omitted. (See vol. 1, page 27.)

§ 7. So much of the act against adul-
tery and fornication, as declares that
whipping, imprisonment at hard labour,
or branding, shall or may be a part of
the sentence, on convietion of adultery,
is repealed ; and in all cases of convic-
tion for adultery, a fine not exceeding
fifty pounds shall be imposed, apd in
addition therety, the offender shall be
imprisoned for any time not exceeding
twelve, nor less than three months

. (See vol. 1, page 27.)

§ 8. In all cases of felony of death,
vobbery and burglary, it shall and
may be Jawful to punish the receivers
of such iclons, robbers and burglurs,
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by fine and imprisonment, although the
principal felon, robber or burglar, can-
not be taken, so as to be prosecuted and
tried for said offences, which convic-
tion, and sentence of the said receiv-
evs, shall exempt them from heing pro-
secuted as accessavies after the fact, in
case the principal felon, robber or burg-
lar, shall be afterwards taken and con-
victed. (See vol, 1, page 115, 116,
119, 278; and see also the 4th section
of the act in the text)

9. Whenever any person or persons
shall be convicted of robbery or burg-
lary, such person or persons shall be
ordered to restore to the lawfut owner
orowners the goods and chattels so sto-
len, or to pay to him, her or them, the
full value thereof, or so much thereotf
as shall not be restored, and the forfei-
ture of his, her or thejr lands and chat-
tels, shall only extend to the residue
thereof, afler such restitution made as
aforesaid : and the owner or owners of
goods and chattels, stolen as aforesaid,
shall have like remedy for restitation,
by executions issued by the court, in
which the attainders shall be had, as is
provided by an act of Assembly in the
case of conviction of larceny, entitled
*¢ An act for the advancement of justice,
and more certain administration there.
of.” (See vol. 1, page 122.) Butsuch
felons, unable to make restitution, may
be discharged as insolvent debtors, by
the court by which he was committed,
by act of 28th of February, 1767, (chap,
1250, ante, page 39¢6,) And by act of
2rth of March, 1790, (chap. 1485, ante,
page 522.) the court is empowered to di-
rect additionat labour, in commutation
of the restitution. Andasto the forfeit-
ure, sce the 19th section of the 9ch arti-
cle of the existing constitution.)

10. When any person shall be ac-
cused before a magistrate, upon oath or
affivmation, of any of the said crimes,.
and the said magistrate shall have is-
sued his warrant to apprehend such
person or persong, or to search for such
goods as have been described on oath
or affiemation to have been stolen, if
any goods shall be found in the custady

or passession of such person or persons, -

or in the custody or possession of any
other person or persong, for his, her or
their use, and there is probable cause,
supported by oath or affirmation, to
suspect that other poods which may be
discovered on such search, are stolen,
it shall and may be lawful for the said
magistrate to divget the said goods to
be seized, and to secure the same in
hus own custody, unless the person in
whose posgession the same were fonnd,
shall give sufficient surety to produce

the same at the time of his or her trial;
and the sa‘id magistrate shall forthwith,
cause an inventory to be taken of the
said goods, and shall file the same with
the clerk of that court in which the ac-
cused person is intended to be prose.
cuted, and shall give public notice in
the newspapers, or otherwise by adver-
tising the same in three or more public
places in the city or county where the
offence is churged to have been com.
mitted, before the time of trial,; noting,
in such advertisement, the said inven-
tory, the person charged, aud time of
trial; and if on such trial the agcused
party shall be acquitted, and no other
claimant shall appear, or suit be com-
menced, then, at the expivation of
three months, such goods shall be de-
livered ro the party secused, and he, she
or they shall be discharged, and the
county be liable to the costs of prose-
cution; but if he or she be convicted
of larceny only, aud, after restitution
made to the owner, and the sentence
of the court being folly complied
with, shall claim a right in the residue
of the said goods, and no other owner
shall appear or claim the said goods, or
any part of them, that then it shall be
lawful, notwithstanding the claim of
the said party accused, to detain such
goods for the term of nine months, to
the end thar all persons baving any
claim thereto may have full opportunity
Lo come, and, to the satisfaction of the
court, prove their property in them, on
which praof the said owner or owners,
respectively, shall receive the said
goods, or the value thereof, if, from
their perishuble nature, it shall have
heen found necessary to make sale
thereof, upon puying the reasonable
charges incurred by the securing the
said goods, and establishing their pro-
perty in the same ; but if no such claim
shall be brought, and daly supported,
then the person so convicted shall ba
entitled to the remainder of the said
goods, or the value thereof, in case the
same shall have been sold, agreeably to
the original inventory; but if uponan at-
tainder of burglary or robbery, the court
shall, after dueenquiry, be of opinion
the said goods were not the property of
such burglar or robber, they shall be
delivered, togethier with a certified
copy of the suid inventory, to the com-
missioners of the county, who shall
endorse a receipt therefor on the origi.
nal inventory, register the said inven-

" tory in a book, and slso cause the same

to be publicly advertised, giving notice
to all persons claiming the said gouds
to prove their property therein to the
saild commissionors, and unless such
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proof shall beinade within three months
from ithe date of such advertisement,
the raid goods shall be publicly sold,
and the neat monies arising from such
aale shall be paid into the county trea.
sury, for the use of the commonwealth.
Pravided, That if any claimant shall ap-
pear within one year, and prove his or
her propertyin the said goods to the
satisfaction of the commissioners, ot,
in the case of dispute, shall obtain the

* verdict of a jury in favour of such ¢laim,

°

the said claimant shall be entitled to
vecover and receive from the said com-
missioners or treasurer, the neat amount
of the monies paid as aforesaid, into
the hands of the said commissioners,
or by them puid into the treasury of
this commonwealth. )

§ 11. The costs accruing on all bills
returned ignoramus by the grand jury of
the city, or any county in this common-~
wealth, shall be paid ovt of the county
‘stock, by the city or county in which
the prosecution commenced, and not by
the party charged, before such grand
jury, with any felony, breach of the
peace, or other idictable offence. (But
by an act passed 7th of December,
1804, chap, 2513, in all prosecutions,
cases of felony only excepted, if the
bill or bills of indictment shall be re-
turned. ¢ ignoramus,” the grand jury
who returns the same shall decide and
certify on such hill, whether the county
or the prosecutor shall pay the costs of
proscentian ; and the conrtin which the
determination shall be made, shall forthe
with pass sentence to that eflect, and
order him, her op them committed to
the graol of the county until the costs are
paid, unless he, she or they give se.
curity to pay the sams. in ten days.
This provision is made perpetusl by an
act passed 29th of March, 1809.)

¢ 12. Every person and persong, who
ig, are or shall be held in confinement.
by order or jndgment of any conrt of
this commonwealth, fof the costs of
prosecution, shall be intitled to the

benefit of the several acts of Assem-

bly of this commonwealth for the re.
lief of insolvent debrors, and may be
discharged from personal imprisonment
by the court in which such prosecution
was or way be had, so far as vegards
confinement of their bodies for said
¢osts, if such gourt shall, on enusidera-
tion of the circumstances of such per-
gon or persons, finding that he, she or
thgy shall be unable to discharge the
said costs of prosecution s provided that
the like previous notices of such appli-
cation for discharge from confinement
be given to the several persons interest-
cd in the said costs, asthe law requires

where insolvent debtors in other cased
apply for such discharge.

§ 13. Where any person shall bk
brought before a court, justite of the
peace, or other magistrate, of any city
or county in this commonwealth, having
Jurisdiction in the case, on the chargé
of being a runaway slave, or of having
committed & crime, and such charge
upon examination, shall appear to be
unfounded, no cost shall be paid by such
innocent person, but the same shall be
chargeable to, and paid out of the coun-
ty stock, by such city or county.

§ 14. The expenses of the removal
of prisoners from one county to another,
for trial, shall be borne and paid by the
county, to which he, she or they shall
be thus removed for trial ; and where-
ever by order of the Guvernor, or one
of the Judges of the Supreme Court,
any person charged with having com-
mitted an olfence in one county, shali
be removed into another county for safe
custody, or shall be transported from
another state into this state for trial,
the expenses of such removals, or trans-
portations, shall be paid by the Stata
TFreasurer, on the order of the Govern=
ory and the ‘subsequent expenses shall
be at the charge of the county where
the fact 1s supposed to have been com~
mitted. (By the third section of the
supplement of 4th of April, 1837, (chap.
2805.) Where any person charged with
haying committed a felony, in the city
of Philadelphia, or in any county in this
state, shall go, or escape into any other
county of this state, or into the city
aforesaid, it shall and may be lawful for
the President or any Judge of the court
of Common Pleas in the county whera
the said person may be found, to issue
his warrant, authorizing and requiring
the Sheriff of the said county to take
the said person, and conduct him or her
to the proper city or county wiiere the
said felony is alleged to have been
committed, the expenses of which shall
be paid to the said Sheriff by the coun~
ty or city to which the suid person is
conducted,~~And-~By the second secw
tion of the fourth article of the consti-
tution of the Uhited States, “u person
charged in any state with treason, felo-
ny, or other crime, who shall flee from
Justice, and be found in another state,
shally on demand of the executive autho-
rity of the state from whiclt he fled, be
delivered up, to be removed to the state
having jurisdiction of the crime.” And
the manner in which such fugitives from
Justice are to be apprebended, secured,
and delivered over, is prescribed by aun
act of Congress passed February 12th,
1793.)
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§15. Inallenses where any perscn hath
been, since the passing of the aet in
the texe, or shall be convicted of any
offcnce or offences, which shall be
punishable capitally, or by imgprison-
ment at hard labous, the county where
the crime hath been or shall be com-
mitted shall pay the costs of prosecu-
tion, if the defendant hath not property
sufficient to discharge the same; but
where the same person hath been, or
shall be convicted of divers offences at
the same term or sessions, the costs of
prosecution on one of the indictments
unly, shall be paid out of the county
stock. .

§ 16. Repeals any former acts of As-
sembly, and alt other parts of the crimi.
nal law of the state, and foras of pro-
ceedings relative thereto, so far as this
act has altered or supplied the same.
Provided, That all prosecutions, convic-
tions, attainders and outlawries, or other
proceedings heretofore duly and legally
had or made, or which may be had or
made under the foxmer laws of this
state, during the existence thereof,
shall have the like force or effect, as if
this act had not been made ; and that
in a1l cases, where by this act any new
punishment is declared for any offence,
that the said former acts of assembly,
snd all other parts of the criminal law,
shall remasin and continue in force, with
respect to all such offences as have beeu
committed before the passing of this

t.

§17 & 18. Respecting the 'appoint-
ent, and powers of the Inspectors of,
the prisan, have been already stated.—

. The criminal Jaw has-undergone con-
#iderable and important changes by an
act, entitled *“An Act for the better
preventing of crimes, and for aholishing
the punishment of-death in certain
cages,” passed the 224 of April, 1794,
{chap. 1766.) By this act it is enacted
that no crime whatsoever, hereafter
committed (except murder of the first
degree) shall be” puntshed with death
in the state of Pennsylvania,

§2. All murder, which shall be per-
Petrated by means of poison, or by lying
in wait, or by uny other kind of willul,.
delibernte and premeditated killiug, or
Wwhich shall be committed in the per-
Petration or attempt to perpeirate any
arson, rape, robbery, or burglary, shall
be deemed murder of the first degree :
and all uther kinds of munder shall be
deemed murder in-the second degree ;
and the jury, befove whom agy person
indicted for murder shall be tried, shall,
if'they find such person guilty thereof,
ascertain in their verdiet, whether it

¢ wurder of the first or second degree ;-

*

but if such persen shall be convicted by
conlession, the court shall proceed, by
exulminution of witnesses to determine
the degree of the crime, and to give
sentence accordingly. -

§ 3. Every person liable to be prose-
cuted for petit treason shatl in future
be indicted, procecded against, and
punished, as is directed in other kinds
of murder. (See vol. §, pa 111.)

§ 4. Every person duly convicted of
the crime of high treasun shull be seu-
tenced. to undergo a confinement in the
gaok and penitentiary-house of Fhilav
delphia, for a peripd nrot less thuan six
nor wmore than twelve yeurs, and shall

be kept therein at hard labour, orin -

solitude, and shall in all things be
treated and dealt with as is prescribed
by an act, entitled, ¢ An act to reforn
the penal laws of this state,” or by the
provisions of this act; that every per-
son duly convicted of the crime of arson,

or 43 being an accessary thereto, shall
be sentenced to uadergo a similar cose
finement, for a period not less than five
nor more than twelve years, under the
same conditions as are herein expresss
ed in'the first clause of this section;
that every person duly convicted of the
crime of rape, or as heing accessary
thereto before the fact, shull be senten-
ced to undergo a similar confinement,

for a period of time .not less than ten

years, nor more than twenty-one years,

under the same econuditions as are here«

in expressed in the first clause of this

sectian; that every person duly con-

victed of the crime of murder, of the

second degree, shall be sentenced to

undergo a sunilar confinement, for a pe-

riod not less than five years, nor more

than eighteen years, under the same

conditions as are herein cxpressed in

the firat <lanse of thiy section, (Seevcl

X, pa.X1l, 435, 441, 499.)

§ 5. Eyery person who shall be con-
victed of having, after the passing of
this act, falsely forged and counterferted
any gold or silver-coin, which now is vz
hereatter shall be passing or in circula«
tion within this state, or of having false-
Iy uttered, paid, or tendered in pay-
ment, any such counterfeit and forged
cuin, knuwing the same to be forged
and counterteited, or having aided,
abetted, or commanded the perpetration
of either of the said crimes, or shall be
concerned in printing, signing, or pas.
sing any counterfvit notes of e Baulks
of Pennsylvanis, North Awmerica, or the

nited Stares, knowing them to be such, .

ox altering uny genvine notes of any of
the saidthunks shall be sentenced to wae
dergo a confinement in the gaol and
pontentisry-houss afiragabl for ony

1790,
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time, not less than four, nor move than

fifteen years, and shall be kept, treat_eda
and dealt with in the manner aforesaid, .

and shall also pay such fine as the court

shall adjudge, not excecding one thou-,

sand dollars. [For counterfeiting notes
of the Bank of Philadelphia, by act of
5th of March, 1804, (chap. 2439,) or
of the Farmers and Mechanics bank,
by act of 16th March, 1809.1. .

§ 6. Whosoever, on purpose and of
malice aforethought, by laying in wait,
shall unlawfully cut out or disable the
tongue, put out an eye, slit the nose,
cut off the nose, ear or lip, or cut off
or disable any limb or member of -ano-
ther, with intentionin so doing to maim
or disfigure such person, or shall volun-
tarily, maliciously, and of purpose, puil
or put out an eye, while fighting, or
atherwise, every such offender, his or
her aiders, abettors and counseHors,
shall be sentenced to undergo a confine-
ment in the gaol and penitentiary house

aforesaid for any time, rot less than -

two, nor more than ten years, and shall
be kept, treated and dealt with in man-
ner aforesaid; and shall also pay a fine
not exceeding one thousand dollars,
three fourth parts whereof shall be for
the use of the party grieved. (See vol.
1, pa. 114-) .

§7. Whosoever shall be convicted of
any voluntary man-slpughter, hereafter
committed, shall be sentenced to un-
dergo an imprisonment, at hard labour
and’ solitary confinement, in the gaol
and penitentiary-house of Philadelphia,
for any time not less than two, nor
more than ten years, and to give secus
rity for hisor her good behaviour dur-
ing life, or for anyless time, according
to the nature and enormity of the of-
fence; and for the second offence shall
be sentenced to undergo an imprison~
ment at hard labour and solitary con-
finement, in the gaol and penitentiary-
house aforesaid, for any time not less

- than six, nor more than fourteen years.

§ 8. Wheresoever any person shall
be” charged with involuntary man-
slaughter, happening in consequence of
an unlawful act, it'shall and may be law-
ful for the Attorney-General, or other
person prosecuting the pleas of the
commonwealth, with the leave of the
court, to wave the felony, and to pro.
ceed agninst and charge such person
with a misdemeanor, and to give m evi-
dence any act or acts of mun-slaughter ;
and such person or persons, on convic-
tion shall be fined or imprisoned, us in
cases of misdemeunor ; or the said At-
torney-General or ather person prose-
cuting the pleas of the commonwealth,

may-charga hoth- offvnces inthe same,

indictment, in which case the jury may
acquit the party of one, and find him or
her guilty of the other charge.

§9. All claims to dispensation from
punishment by benefit of clergy, ov
benefitof the act of Assembly, entitled,
“ An act for the advancement of jus-
tice, and more certain administration
thereof,” shall be and herehy are for-
ever abolished ; and every person con-
victed of any felony, heretofore deemed
clergyable, shall undergo an imprison~
ment at hard labour and solitary con-
finement, in the gaol and penitentiary-
house aforesaid, for any time not less
than six months, and not more than two
years, and shall be treated and dealt
with as is directed in the act to reform.
the penal laws of this state except in
those cases where some other specific
penalty is prescribed by the act afore-
said to reform the penal laws of this.
state, or by this act: (See vol. 1, pa.
117.) .

§ 10, Every person convicted in any
county in this state, other than Phila-
delphia county of any crime (except
mnurder of the first degree) which now
is, or on the fifteenh day of September,
onethousand seven hundred and eighty-
six, was capital, or a. felony of death,
without benefit of clergy, or of know-
ingly uttering counterfeit coin, or of
being concerned in printing, signing, or
passing, any counterfcit notes of the
Banks of Pennsylvania, North America
or of the United States, knowing them
to be such, or of altering any of the

enuine notes of either of the said;

anks, shall as soon as possible, be safe~
ly removed and conveyed by the Sherifl;
and at the expense of the commou-:
weualth, to the gaol and penitentiary-
house aforesaid, and therein be kept
during the term of their confinement,
in the manner and on the terms men-
tioned in the thirty-fourth section of

the act, entitled ¢ Anact to reform the

penal laws of this state;” and every.
Sheriff, who shall neglect to remove
and. safely deliver at the guol aforesaid
such convict, within forty days after
sentence is pronounced on the said con-
vict, shall forfeit andpay the sum of one
hundred dollars, to be recovered in any
court of justice, and applied, one Lalf
to.the use of the county in which the
offcuce waus commitied, the other te
such person us shull sne for the same,

§ 11, Every person convicted of uny-
of the crimes Tust aforesuid wnd whe
shall be confined in tho grol and penis
tentinry-house aforesaid,shall be placesi
and kept in the solitary cells theveot)
on low and coarse diet, for snch part ar
narsion of the ¢erm of his or her im-.
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prisonment, as the court in their sen-
tence shall direct and appoint : Provided,
That it be not more than one half, nor
less than one twelfth part thereof : and

that the Inspectors of the said gaol

-shall have power to direct the intlic.
tion of the said solitary confinement at
such intervals, and in such manner, as
they shall judge best.

© §12. Fhereas, It is of importance
thut the nature of the offence, and the
former conduct and character of the
convict, should be known by the said

*TInspectors, and their successors in of-

v fice: Be it enacted, &c. That whenso-

. ©ver any person shall be convicted of

any crime, which, on the suid fifteenth

day of September, one thousand seven
hundred and eighty-six was capital, or

a feluny of death, or shall’be removed

fiom any county to the gaol and peni-

tentiavy-house aforesaid, the court, be-
fore whom such conviction is had, shall,

within forty days after such offenderis
.crime, the punishment whereof is al-

-removed from the said county, make,
and cause to be transmitted to the said
Inspectors, a report or short account of

-the circumstances attending the crime
committed by such convict, particularly
such as tend to aggravate or extenu-
ate the same, and also what character
the said convict appeared on the trial
to sustain, and whether he had at any

- time before been convicted of any felo-

ny or other infamous crime; which re- |

port the said Inspectors shall cause to
be entered in books or registers, to be
-provided for that purpose.
§ 13, If any person convicted of any
crime, which, vn the said fifteenth day

of September, one thousand seven hun-

dred and. eighty-six, was capital, or a
felony of death, without benefit of cler-
£y, shall commit any such offence a
- second time and be thereof legally con-
victed, he or she shall be sentenced to
undergo an imprisonment in the said

gaol and penitentiary-house, at hard.

labour, during life, and shall be con-

fined in the said solitary cells at'such

times, and in such manner, as the In-
" spectors shall direct ; and if any person
sentenced, to hard labour and solitary
confinement, ky virtue of this or any
former act, shall escape, or be pardon-
ed, and after his of her escape or par-
don shall be guilty of any such offence,
as on the said fifteenth day of Septem-
- ber, one thousand. seven hundred. and
eighty.six, was capital, or.a felony of
" death, without besefit of clergy, such
person shall be seatenced to underge

an imprisonment for the term of twen-

ty-five years, and shail be confined in
the solitary cells aforesaid, at the dis-
“eretion of the said Inspectops. [See

Vor. I, '

4 A

the 22d and 23d sections_of the act ini
the text.]

§ 14. If any person shall hiereafter be
convicted of any crime committed be.
tore the passing of this act, he or she
shall be ‘sentenced to undergo such
pains and punishment as by the laws

_now in force are prescribed and direct-

ed, unless such convict shall openly
pray the court, before whom such cons
viction shall be had, that sentence inay
be pronounced agreeably to the pros
visions of this act for the like offence,
in which case, the said court shill com-
ply with the said prayer, and pass such
sentence on such convict, as they would
have passed had the said offence been

.committed subsequent to the passing of

this act.

- §15. Every person convicted of mur+

der, of the first degree, his or hei

aiders, abettors and counsellors, shall

suffer death by hanging by the neck,
§16. No person indicted Tor any

tered by this act, shalllose any peremp-
tory challenge, to which he or she
would have been entitled, had this act
not been passed; nor be liuble to be

_tried before any court other than the

Supreme Court or Court of Oyer und
Terminer in the county where the fact
was committed. [See section 2 of the

‘actin the text.]

§17. If any woman shall endeavout
privately, either by herself, or the pro-
curement of others, to conceal the
death of any issue of her body, male or
female, which, if it were born alive,
would by the Iaw be a bastard, so that
it may not come to light whether'it was
born dead or alive, or whether it werz
murdered or not, every such mother,
being convicted thereof, shall suffer im-
prisonment at hard labour in the county
gaol of the county where the fact was
committed, or in the gaol and peniten«
tiary-house aforesaid, for any time not
exceeding five years; or shall be fined
and imprisoned, at the discretion of the
court, according to the nature of the
case ; and it the Grand Jury shallin the
gsame indictment charge gny woman
with the murder of her bastard child,
as well as with the offence aforesaid,
the jury, by whom such woman shall
be tried, may either acquit or convict
her of both offences, or find her guilty
of one, and acquit her of the other, as
the case may pe. [See vol. 1, pa. 113,
and sectjon 6 of the act in the text.]

§ 18, The concenlment of the death
of uny such child" shall not be conclu-
sive evidence to convict the party in-

“dicted of the murder of her child, un-

less the' circumstances attenlling it be
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4%g@, such'as shall sutisfy the mind of the fiwther ‘enacted, §-2. "hat in all cases
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jury, that she did wilfully and “inaliei-
ously destroy and'take dway the "life of
such child; [See vol. 1,” pa, 113, "afid
‘seetion 6 of the act in"the text.]
" °§/19, The several acts of Assembly
of this commonwealth, and such'parts
theredf, so far as the same -atre ‘repug-
nant'to or supplied by this act, and No
further, shall be, and ‘heréby -are, ve-
peuled.

"By a supplement ‘to tlte penal laws,

. ‘passed 20th of March, 1797, ‘(chdp.

"1913,) all costs aceruing on' all'bills of
indictment ‘found ‘by the grand jury of
‘the city, or any county in‘this common-
wealth, chdrging a party with any felo-
ny, 'breaéh ot the peace, or:dther in-
dictable offence, shall, if such, patty be
‘nequitted by a petit jury; on the traverse
of 'the saine,’be paid out of‘the county
stock, by ‘the city or county in-which
the prosecution commenced. (But, by
an act passed 7ih of ‘December, 1804,
in all cases of acquitals, by the petis ju-
Ty, on indictments, cases of felony on

excepted, the jury trying the same shatl
determine by’ therr vérdict whetler the
comity, or the prosécutor, or the de-
fendant, shall, pay thé costs 6f* prosecu.-

.‘tion; and ‘the jury so deéteimining, in

- ‘case they direct the'prosecutor to'pay

‘the costs, shall' name him or'them in
their return, or verdict; and in such

case, the court,'in which the said‘de.

termination shall be made, shall'forth-
with ‘pass sentence to that eftect and
order him, her or them' to be committed
‘to.the gaol of the county until the costs
are paid, unless'he, she, or they give
security to paythe same in‘ten days.—
This_provision is made perpetaal by'act
‘of 29th ‘of ‘Mureh, 1809.) -

By act of 3d of ‘April, 1804, (¢hap.
2510,) -every person who shall tommit
‘perjury, or sithorn, or procure any per-
son to commit perjury, by wilfully and
ifalsely sweaping or aflivming, shall, up.
on' being thereof ‘convicted in any coust
Jof law within this commonwealth, for-
feit and pay any.sum not exceeding five
hundred dollars, and suifer iniprisons
ment, and De kept at hiard laboor during
‘any term not excéeding seven yeurs, at

_'the discretion of the coutt before whom

such conviction shall be had ; and fur-
‘ther, shall thereafter be digquulified
from holding any tffice of Honour, rust
or profit in thiz commonwealth, and
‘from bieing admitted 18 2 legul witness
n any mattey of controversy. " -

‘By the .act entitled * A supplément
to sundry penal laws of this' comméri.

weilth,” passed 21st of Murch, 1806, °

{chpp. 2687,)_ the first seetion uf which
.hns begn bqtoive cited in this note, it is

of favciny,-wherein by the.laws of -this
coinmonwealth, in . addition to restitu~
*tion of ‘woods stolen, itis directed that
‘any person-convicted ‘of such -crime,
*shadl pay to‘the commonwealth the like
tvalue -of 'such ‘goods, and in.all caves,
-whete byilaw, .alfixed or-specific fine'is
aflixed to the cominission of any crime,
tthe -court, before ‘which conviction of
-any of the crimesaforesaid shall behad,
‘isthereby-authorized intlieu thereof, *to
‘senitence - the -offender to-pay such five
“as the said court, in its diseretion, may
“judge ‘right; Provided, :the same:shall
‘mot ‘exceed ‘the'fine heretofore affixed
tby law, - ,
8. 'If any person or persons 'shall
“wilfully set -fire 'to any barn, stable or
‘out-louse,~or to any barvack, rick ar
“staede of thay, grain v bark, with inteiit
“todestroy the same, - or shall be an'ac-
cesanry,  or accdssaries before the fact,
suth person or persons being theresf
Jepslly convisted shall suffer en impri-
sonment at hard labeur in'the jail and
‘pevitentiary-house in the city of Phila-
delphia, for any term not less than five
yeurs,‘niorimore than twelve years, and
‘paya fite not exceeding two thousand
‘déllars, at the discretion of the court,
§ 4. Auy of the presidents .ofthe
courts of Common Pleasy may admit to
~bail any person accused of any or either
vof thie eriines of robbery, :burglary, so-
“domy or buggery, as {ully, -amply and
effectunlly, as the Judges of the Su-
preme Court, or:some, or onc of them
might or could do under the ast-in’th
‘text.  (See sect. L) -

‘By an act entitled * An act to re- .

strain the horrid practice of duelling,™
“passed Blst of March, 1806, (chap.
'2717,) if any ‘person -within this com.
“monwealth shall challenge by word o
writing the person of another, -todight
at sword, rapier, pistol or other deadly
weapmi, or if any person so ohallenged

* shiall accept the said challenge; ineithér’

cage, such person so:giving, orsends
“iug, or receiving any such :challenge,
shall tor such offence, ‘heing thercof
Tawlully convicted in any-court of re-
cord within this commonwealth, by the
“testiniony of one ornore witnesses, ar
by cunfession, forfelt and pay the sum
-of five hundred dollurs, and shall sufer
one year's imprisonment -at hartl Inbour
‘in the sume manner as convicted felons
dre dow’ punished, aml moreover shall
Horfeit and be deprived of all riglt of
‘cltizenship within this commonwealth
~for ‘the turm of seven years,
§ 2. If any person shull willingly-aed
“knowingly carry and deliverany written
“challenge, o shall verbally defiver any
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message, purporting to«be.awqhiueng'e,:

or shall consent to be a sccond in any
such intended dnel, and shall be there-

of legally convicted as aforeanid, he or
they so oftending, shall for every such.

offence, forfeit-and pay the sum of five

hundred dollars, and suffer one year's,
imprisonment. at hard labonr, in the-

sanie manner s convicted felons ave
mow punished, and. moreover shall for-
ever thereafter be rendered incapable
of holding any office of honour, trust
or profit, within this commonwealth,
which incapacity shall be declared, and
made part of the judgment of the.
court,

§ 3. In; any case it shall he suflicient.

to form an indictment, generally, against:
JCither of the principals, for challeng-,
ing another to fight at deadly weapons,
and notwithstanding it may appear on
the trial that the defendant only accept~
ed the challenge, it shall be sufficient;
to convict, and render him liable to
the penalties of this act, and, in like
manner an indictment against the ses
conds may be fiamed generally-for car-
rying and delivering a challenge, and;
proof of the mere act of fighting, and
the defendant being present thereat,
shall he sufficient. ta convict the defend-
ant upon an indictment se framed, and
if the duel shull take place within this
commonwealth, the mere fact of fight.
ing shall be full and complete evidence,
of the charges respactively of giving or:
receiving, or of carpying or delivering,
achallenge, witheut otherproofthereof,

§ 4, If any person shall! have knows
ledge of any chiallenge to fight with any
deadly weapons given or received, ok
in any manner he witness to the fact of
such challenge, duel, or fighting, not
being a second thereat, or party crimis
nul therein, and shall conceal:the same,
and' do net inform thereof, he or she
shall be puilty of a misdomesnor; and
upon cooviction thereof} shall be ad.
Judged to pay a fine of fifty dollars, and
moreover suffer nine months imprison-
mend, without bail or mainprize... .

§ 4. If any persan :or persons shall
presume to publish in any ncwspaper,
or post by hand-bills, written or print.
ed, or otherwise, any other person or
persons, as a coward or cowards, rags
cal or pascals, Laror liars, or use any
other irritating abusive language . for
not accepting « challenge, or fighting a
duel, such pewson or porsons.shall for
such offence, heing thereof comvioted)

.-be subject to the same punishment as

though he or: they had. fuught g duel;
48 provided by the first section of thix
act, and the publisher or printer shiall

in all prosequtions, under this section be:
summongd; as a witness, and accepted,
by the courts as a good witness, against
the writerr or writers. of such publica-
1ion or hand-bill; and if the said prin.
ter or printers, when supmmoned before.
the court, shall refuse to give up the.
writer’s name or names, the court shall,
consider him.or them ag the author or
authors thereof, and proceed, to punish,
him or them. accordingly. .
By the first section of. the act of: 4th,
of April, 1807, (chap. 2805,) before cis
ted, instead of two years imprisonment,
to, which the power of the courts,of this'
commonwealth is limited, in and by the,
fourth section of the act in the text,,
the said courts respectively shall here-
after be: invested with the power of ¢x-
tending the confinement in such cases,
to. 2 period not.exceeding seven years,
in their discretion, according to the cir-

oumstances of the case before them;,

provided, that the power thus gonferred,
on the, sajd courts shall nol.extend to
offences. enumerated in said sectioh, of
bigamy, or of being. an agcessary, after
the fact, in.apy. felony,, or of. receiving
stolen goads, knowing, them to have
been stolen. .

By an actentitled ¢ Au act to declare
masguerades and masgued, balls to be
common nuisances, and 1o punish thosg
who promote or engourage them,” pas:
sed 15th of Feb’y, 1808, (chap. 2903,)
it is cnacted, that masquerades ot
masrjued, balls be, and they are hereby
declared. to be common nuisanges ;. and
every housckeeper within this common.
wealth, who.shall knowingly permit ov
suffer 2 masquerade or masqued ball, to
be held. or given in lis.or her house,
and. every person who shall set op foot,
promote or encaurage,, any, masquerade
ot maggued-hall, and every person who

1790,
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shall knowingly attend or be present af

any masquernde or masqued. ball, in
mask, on otherwise,. being thereof le.
gally convicted in the Mayor’s Court
of the city of Philadelphia, or in any
Cowrt of Quarter Sessions of the Peace,
or .Qper and Terminer and General Gaol

Delivery, shall, for eagh and eyery such ~

offance, be sentenced to’ an imprisone
ment not exceeding three months,
and to pay a fine not excecding ong
thougand, nor less, thau fifty dollars,
and to give security in such suw as the
court may direct to keep the peace, qud,
be of good behaviour for one year,

§ 2. Prescribes. a geveral form, of in.
dictment, under which. any. of the ofe
fenges declared in the fiyst section may
be given in evidence, as, if the same had
heen therein particularly set. forth and
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1790. descx‘ii)ed; and no exception shall be

allowed to such indictment for insuffi-
ciency of form.

Every person or persons who shall be
concerned in any banking house, o of-
fice of discount and deposit, in this
state, under any company incorporated
by the laws of any other of the United
States, on conviction thereof in any
court of justice within this state, shall,
for every such offence, forfeit and pay
for the use of the same, two thousand
dollars, &c. Act of 28th of March,
1808, (chap. 3002.)

. Unincorporated banks shall not issue
any notes in pature of bank notes, pay-
able to bearer, or order, or otherwise ;
or loan any sum or sums of money upen
any actual or accommodation note or
notes; or receive any sum or sums in the
nature of deposits ; or do or perform
any other act which an incorporated
banking company may lawfully do ; and
each and every person so offending,
shall, on conviction thereof, before any
Alderman, or Justice of the Peace, for-
feit and pay for every such offence, the
sum of one hyndred dollars ; one haif to
the use of the informer, and the other
half for the use of the commonwealth ;
and it is declared to be unlawful for any
person or persons to make any depnsit
in any such bank, or to offer at any such
bank any actual or accommodation note
for discount ; or to take or transfer any
share or shares of the stock of any such
assoclation for the purposes of banking;
and a similar forfeiture, in like manner
recoverable, &c. Paying and receiving
the notes are also declared to be un-
lawful; and all payments which may be
made or accepted, wherein any such
note or notes shall be the medium, shall
be, and the same are declared to be
nglll and void. Act of 19th of March,
No body politic or corporate, of any
foreign state, kingdom or country, no
company or co-partnership of foreigners,

y themselves, or any agent or agents

of such company or copartnership, and
. Do person or persons who is or are not
a citizen or citizens of the United States,
shall be insurers in any case within this
state, apainst loss at sea, against loss
by fire, upon apy property within the
same, upon the inland transportation of
sny goods, wares or merchandize, in op
ont of this state, or upon the life or
Lives of any person or persons, residing
within the same, and ull contracts and
policies enterc. into by any such person
pr persons, company, co-partnership,
pr body poiitic or corporate, as insurers,
shall be null and void. If any person
shall make or renew any contract or po.
ey of ingurance §s agsurer, on accaunt,

or in behalf of, or ay agent for any body
politic or corporate, of any foreign state,
kingdom or country, any company or’
co-partnership of foreigners, or any per-
son or persons who is or are not a citi-
zen or citizens of the United States,
within this state, every such person so
offending, shall, on_conviction in any
court of competent jurisdiction, forfeit
and pay the sum of five thousand dol-
lars, for every such offence, one half to
the use of the commonwealth, and the.
other to the use of the informer, who
shall sue for the same. If any citizen
of this commonwealth, who shall make
or venew any contract or policy of in-,
surance, as a party insured with any fo-

reign company or corporation, any agent.

or agents for any such company or cor-,
poration, or with any person or persons,
who is or are not citizens of the United
States, every person so offending, shall,
on conviction in any court of competent

jurisdiction, forfeit and pay the sum..

of five bundred dollaps to the uscs afore-
said, and in all and either case or cases,
the policy or policies shall be deemed
and received as conclusive evidence of
such contract or insuvance; Provided,
that the penalty herein mentioned shall
not be construed to extend to any case
of marine insurance made in any foreign
country by any agent or agents for any

American merchant or merchants, so

as to secure the vessel or cargo belong-
ing to any American merchant or mer-
chants ; nor to prevent any foreigner ot
foreigners from having his, her or their,
property insured within this state, ex-
cepting only an alien enemy. Act o
10th of March, 1810.

No person shall be subject to prose«
cution by indictment in any of the courts
of this commonwealth, for the publica-
tion of papers examining the proceed=
ings of the legislature or any branch of
government, or for investigating the of-
ficial conduct of officers or men in pub-
lic capacity.

In all actions or criminal prosecutions
of 2 libel, the defendant may plead the
truth thereof in justification, or give
the same in evidence, and if any prose.
cution by indictment, or any action be
instituted against any person or persons
contrary to the true intent and meaning
of this act, the defendant or defendants
in such action or indictment may plead
this act in bar, or give the same in evi
dence on the plea of not guilty—To con-
tinue in foree for three years, and from
thence to the enid of the next session of
;fé% ;eglslature. Act of 16th of March,

Qn the constenetion of this act, see

the case of the Commonwealth v. Duane,
2 Bumney, 601L.-And sce the 7th secs
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tion of the 9th article of the existing
constitution.

The powerof the Judges of the courts
to issue attachments, and inflict sum-
mary punishments for contempts of
court, shall be restricted~-to the offi-
cial misconduct of the officers of such
courts vespectively—to the negligence
or disubedience of officers, parties, jus
rors, or witnesses, xgainst the Jawiul
process of the court——to the misbehayvi-
our of any person in the presence of the
court, obstructing the administration of
Justice. All publications out of court,
respecting the conduct of the Judges,
officers of the court, jurors, witnesses,
parties, or any of them, of, in and cou-
cerning any cause pending before any
court, shall not be constiued into a can-
tempt of said court, so as to render the
author, printer, publisher or either of
them, liable to attachment and summa-~
ry puniahment for the same; but if such
publication shall improperly tend to bias
the minds of the public, the court, the
officers, jurors, witnesses, or any of
them, on a question pending before the
court, any person feeling himself ag-
grieved by such publication, shall be at
liberty 1o proceed by indictment, or to
bring an action atlaw against the au~
thor, printer, publisher, or either of
them, and recover thereupon such da.
mages a5 a jury may think fit to award.

The punishment of imprisonment in
the first instance shall extend only to
such contempts as are committed in
open court; and all other contempts
shall be punished by fine only; Provided,
that the Sheriff, or other proper officer,
may take into custody, confine, or com-
mit to gaol, any person confined for a
contempt, until such fine is discharged
ar paid; but if he shall be unable to
pay such fine, such person may be com-
mitted to prison by the court, for any
time not exceeding three months.

This act not to extend to rules on
Sheriffs, &, and is Jimited to two years,
and to the end of the next session.—
Actof 3d of April, 1810, -

For contempts before arbitrators un-
der the avbitration law, see the 21stsec-
tion of the act of 20th of March; 1810,
. By act of 30th of January, 1810, the
robbery or larceny of any bank note, or
hank notes of any incorporated bank,
shall be punishable in the same manner
as the robery or Jarceny of any goods or
chuttels. of equal amount.

Yor the general law for the preven-
tion of vice and immorality, and of un-
lawful gaming, and to restrain disorder-
Iy sports and dissipation, see the act of
<2d of April, 1794, (chap. 1746.)

When a wumber of persons shall be
charged and tried on one indictment,

costs shall be taxed, as if the riame of
one person only way contained in the
said indictment. Act of 7th of Dec,
1804, (chap. 2513.)

In all cases where twoor morepersons
have committed an indictuble offence,
the names of all concerned, (if a pro-
secution shall be commenced, ) shall be
contained in one bill of indictment, for
which not more costs shall be allowed,
than if the name of one person only
was contained therein, Act of 2§th of
March, 1805, (chap. 257L.)

These provisions being limited,
were made perpetual by act of 29th of
March, 1809 with this addition, ¢ That
any prosecutor, notwithstanding his be-
ing liable for the payment of, or ex-
emption from costs, shall be a compe-
tent witness before the grand or pesit
jm‘y.”

No person who may hereafter be ar-
raigned on anindictment, and who shalt
be bounrd by recognizance to abid: the
judgment of the court, shall be put
within the prisoner’s bav, to plead to the
same, or be confined therein during his
or her trial, but shall have an opportu-
nity of a full and free communication
with his or her counsel: act of 28th
of March, 1808, (chap. 2984.)

In all criminal prosecutions, wherein
peremptory challenges have not been
heretofore permitted by law, the defen-
dant or defendants shall be allowed to
challenge four jurors peremptorily ; act
of 4th of April, 1809.

By the judiciary act of 13th of April,
1791, (chap. 1564.) The president and
judges of the court of Common Pleas,
shall have and execute all and singular
the powers, jurisdictions and authori-
ties of judges of the courts of Oyer
and Terminer, and General Gaol Deliv-
ery, and justices of the courts of Quar-
ter Sessions of the peace, agreeably to

the laws and constitution of this com-

monwealth. (sect 3.)

‘Whenever any person shall be indict-
ed in any court of Oyer and Terminer,
Gaol Delivery, or Sessions of the peace,
the party charged shall be at liberty to
remove the said indictment, and all
proceedings thereupon, or a transcript
thereof, into the Supreme Court, by
a writ of Certiorart,or by a writ of errory
as the case may require, Provided, That
no such writ of certiorari, or writ.of
errvor, shall issue, or be availuble to re-
move the said indictment, and proceed.
ings thereupon, ora transcrip; thereot]
or to stay esecution ot the judgment
thereupan rendered, unless the same
shall be specially allowed by the Su-
preme Court, or one of the Justices
thereof, upon suflicient cause to ir, or
him shewn, or shall have becn sued

1 790l‘



558

1%00; cutwith the consent of thre Aftorney--

, General; whiel: special allowance or
congent shall, be in writing; and.centi--
fied on the said writ, (sect. 7.): See-tlte
fifth: sectiom of the: fifth article: of the
constitution.

This privileges in involved in difficul-
tieg;. ifl not renderad: useless, as to.re~
movalg by Certiorari, from any of the
county courts. exeept Rhiladelphia,. by
tlie- act abolishing the Civcuit Courts,,
passed.the 1%Lth of Murclly 1809: Buat
by the 9th: section of that acts. it is
provided, that whera any person ov
persons may be indicted, prosecuted
or charged with any criminal offence,.
in the Mayor’s Coutt of the city of
Philadelphia, the defendant or defen-
duants, traverser or traversers, in addi-
tion to-his, her oo their right or power
to remove the same into the Supreme
Court; as. heretofore, may forthwith,
But ot at any afler session; of right de-
mand, that. such indictroent, prosecu-
tion or chiarge, with all the records and
proceedings touching the same, be
tranaferred or remitted to the court of
Quarter Sessions of the peace of the
county of Philadelphia, and the same
shall be there proceeded in, triedand
determined in the same manner, and to
all intents and purposes, according to
law, as if the same had been found,
prosecuted, or instituted in the said
court of Quarter Sessions. :

For the limitation of suits, and in-
dictments on penal acts of Assembly,
where the penalty is pecuniary, see
chap, 1134, sect. 6, ante. page 299.

General stmmary of crimes, and their
punishments.

The enlightered: Becearia obgerves
“ That every member of saciety should
know when he is eriminal, and when
nnocent,  If arbitrary mugistrates be
necessary in any government, it pro-
ceeds from some fuult in the constita.
tion. " The uncertainty of crimes hath
sacrificed more victims to secret tyran.
ny, than have ever suffered by pullic
and solemn eruelty.” )

The léarning touching these subjects,
says the learned Foster, is a matter of
great and universal concernment. It
erits, for remsons too obvious to be
enlarged on, the attention of every
manliving, Fer uo rank, no elevation in
life, no conduct how circumspect so-
ever, otght to tempt a reasonable man
to conclude, that these enquiries do
noty nor possibly can, concern him. A
Woments cool veflection on the utter
instability of human affairs, and the
nuwberless unforeseen events which a
day may bing forth, will be sufiicient
toguard any mun, conscious of his own

inﬁ:lmities,' against & delusion of this,
kind.

1f,. therefore, in this interesting sum-
mavy, there should. appear to be some.
repetition;, the editor will he excused,,
beeanse:it isintended as .¢¢ a.beacon.set,
up.in a perilous:place” To the learned
of the profession, it can give no infor-
mation. To the citizens of the com-
monwealth at. large, who cannot, have
recourse to- books. and authoxjties, it
will be-important and useful,

A crime, or misdemeanor, is anact.
committed,. or omitted, in violation of
apublic law, either forbidding or com-
manding.it. Offences.against the laws,
says: lord Hgle,  whether the: common:
law, or acrs of parliazment, are divided
into two general ranks, or distributions
in respeot of the punishments that ave by,
law appeinted for them, or in. respect
of their nature or degree; and thus
they maybe divided into capitaleffencesy
or offences only criminal; or, more
properly, into 1, felonies, 2, migdemea-
nors ; becauss thereis ne capital offenne
but bath in it the orime of felony ; and
yet there be some felonies, that are nog
in their nature capital, ,

Simple felony is likewise of the same
distribution, namely, such. as. were felas
nies at common law;.and such as.ave by
statute put under the degree;. of under
the punishment of felany.. .

And. the same distribution. is to be
made touching misdemeanors. Such ag
are 80 by the commen law, or, such ag
are specislly made punishable by act of
patliament. A, H. P. C. Proewe.

Felony in the general acceptation of
the English law, comprizes every spar
cies of crime, which occasioned at
common law, the forfeiture of lands.or
goods. ALl treasons, therefore, stricts
ly speaking, are felonies; though all
felonies are not treason. Ang this, also
we may add, that not only all effences,
now-capital, are in some degree or other
felony; but that this is likewise the
case with some other offences,, whicl
are not punished with death; assuicide,

- where the party is already dead; hos

micide. by chance medley, or self da-
fouce ; and pesit larceny, or pilfering;
all which are (strictly speaking) felo-
nies, as they subject the committers of
thewm to forfeitures, so that upon the
whole, the only adequate defivition of
felony seems. to he that which is hefore
luid down ; viz, An offence which occa-
sions & total forfeiture of either lands,
or goods, or both, at the common law s
and to which capital, or other punish-
ment may be superadded, according to
éhe degree of guilt. 4. Klack Com.
4.-5.
For the numerous {clonies punished.
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as directedl by the :English law, the
‘reader is referred to the aot of "31st of
"May, 1718, vol. 1, page 105,
The law of forfeiture hins, however,
undergone a gredt change in Pennsyl-
“vania.
‘By the 19th scction of the ninth arti-
¢le of the constitution, < No uttainder
shall work corruptionof ‘blued,  nor,ex-
cept during the life df the offender, forfei-
‘ture of estite to the commonwealth; that
‘the estares of 'su¢h persons as shall de-
-atroy their - own lives shall descend -or
‘vest as in cuse'df natural death; :and
“if any person shall'be killed by casual-
‘ty, there shall be ne forfelture:by raa-
son"thereof” »
By the ninth section of the adt of
23d of Septemiber, 1791, ¢ Wherever
‘any~person shall be-convicted ef :any
robbery or burglary, ‘the forfeiture of
-his, her or their lands and chatteds:shall
~orly extentd to theresidue thereof, afe
“ter restitution made toithe ‘owner idf
‘the goods and schattels stolen, or ithe
value'thereof.”?
‘Forfeiture »was annexedito theicon.
viction of these crimes, by thezsecond
section of” the'act in the text.
But if ir'shall be consideved, by the ap
eration of the existing penal laws, where
a particular judgment or punishment is
‘prescribed-for oHences huretofore felo.
1y, and' that foMfeiture 19 no ¢onseguence
- of ‘a‘convietion : ‘yet:it is'presumed the
Jfrrade of -erimie is'not changed. Thay
“wrill still beifelonies. ‘The-acts.of the
‘Yégislature still spedk of “felons-canvict,
and  df *felonies. “The legisluture may
‘deélare erimes to "he - felony, 'which
“were notido-at cofitmon. lady, The forms
‘of indicument ‘have undergome no
change.
“There is »an-offence known’to the
Inw, calléd: miprison of «felony, which
“is-a concealment -of -’ felony- which-a
-mran knows,’ bug never-assented to - for
if he astented, this imakesthim-either
“a principal, or accessory, It is punish.
~dble by diseretionary fine and imprison-
“ment. -4 °Black. Com.-121.

Theft-boteyis-where the party robbed,
“ riot only-knows the felon, but nlso takes
‘lis goods 'ugain, or other amends, up-
“Bn agréement not to prosecute. This
is ‘frequently called - compounding of
felony. !By the English statute of - 25th
<of George 2, ¢, 36, cven to advertise'a

- "reward for the return of things stolen,

“with no ‘guestions usked, or words to
"the same purpose, subjects the-adver-
“tiser and the printer, to o forfeiture uf
+fa50 each, 4 Black. 133.4. But this
“ statute does not extend to Pennsylvania.

The act of 31st of May, 1718, sect.

38, describes and punisles the offence,

thus, -“Ef any .pérson or parsong shall

«agree:or compound, or take satisfaction,

tor any stealing, -or.goods stolen, ‘such
person shall iforfoit stwice the value of
‘the sums agreed for or taken; but no
-person shall he debarred from taking
-hie goods back, whichuwe stolen, Jro-
;{)&ffd-h& frosceute the felon. Vol 1,page
125,

OF sHIGH TREASON.
Thergreatihody of - the-statute law of
Fnglund which relate to treason, or
‘misprison of :treason was struck from

ithe criminal .code :of JPennglognia, by -

ithe act- of 28th-of ;January, 1777, vols
i1, page 430. .
By another ‘act passed L1th of Feb-
ruary, 1777, vol. .1, page 435, .all.ani
‘every.person smd persons.(oxcept pri-
“soners:of war,) now inhabiting, residl-
‘g, or sojourning  within.the limits-of
the-state.of sPemngyloania, - orthat shall
wvoluntarily come .into-the same hereafs
~texr-to .ithabit, :reside, -or sojourn, - do
roweand sshall pay rallegiance .to:the
sstate'of Rewnsylvania, .
‘If any~person or persons, helonging
ito oriresiding withim:this state, and un-
ider the ‘protection of .its Jaws, .shat}
‘take ascommission or.commissions frem
«the king of Great Britain, or.un-
«der his -authority, or.other the enemies
of ithis state, or the United States aof
America; orwhoshall levy waragines
‘the state, .or.government .theveof; or
knowingly -and swillingly . shall aid or
-assist any enemies:at open waragainst
‘this -state, .or:the United States af
~Amerioca, by joining their armies, or

by:enlisting, or procuring or;persuading

-others torenlist for that parpose, or by
farnishing :such other .enemies with
iarms. or ammonition, - provision, - or any
.other -article .or .articles, . for . their
aid .or .comfort,.or by cavrying on a
teaitorous scorresponderce avith them 3
or shall form, or be anywise concerned
-ih -forming ‘any combination, plot ar
conspiracy, ‘for betraying:this state, or
“thre United: States.of ‘Americs, into the
huuds or power of -any foreign -enemy-;
or shadl grive orsend any intelligence to
the enemies-of this state for thas pur-
~post 3 - every person so offending; and
‘being thereof legally.convicted, by the
evidence of two sufficient witnesses,
in any court of Oyer. aud Terminer,

shall be adjudged -guilty of .high trea. |

son,  The punishment was death, and
furfiture of estate to the common-
wealth.

By an act passed the 3d of Decem-
‘ber, 1782, (ante. page 60,) ‘it was en-
acted, that auy persons whao shall erect
or form, or ghdll entlenvour to eteet o

1780,
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form, any new or independent -govern-
ment within the boundaries of this
commonwealth; or who shall set up
any notice, calling on the people to
meet with that design; or who shall
assemble for that purpose, in conse-
-quence of such notice; or who shall,
at any such meeting, maliciously and
advisedly recommend or desire the peo-
ple to erect or form any new indepen-
dent government in any part of this
state ; or shall read to them any new
form of constitution, with a desigu to

induce them to adopt the same, as a

new and independent constitution ; shall

be adjudged guilty of high treason;

and on conviction by the evidence of
two witnesses shall suffer death, and
forfeiture of estate.

This act bhas hitherto remained a
dead letter., Indeed were we to judge

“from the preamble of the act, the very

grounds and priaciples upon which it
was passed, are extingwshed. The
price of the western (and then unlocat-
ed) lands, is chiefly in the coffers of
the commonwesith. The motives for
geparation, if separation was ever
thought of, are removed. The strong
tie of interest binds now in opposition
to the crime.  Still it is the luw. But
the object itself is now impracticable.
By the constitution of the United States,
article 4, sect. 3, it is now estublished,
that no new state shall be formed or
evected within the jurisdiction of any
other state, nor any state be formed by
the junction of two or more states, or

"pares of states, without the consent of

the legislatures of the states concern-
ed, as well as of the Congress, From
the completion of the crime we are
therefore protected by the strong arm
of the union. Shall that union ever be
dissolved, by internal weakness, or
external violence, vain, indeed, for the
moment, will be all penul laws !

PUNISHMENT OF HIGH TREA-
- SON IN PENNSYLVANIA,

* By the 4th section of the act of 224

of April, 1794, every person duly con-

victed of the crime of High Treason,
-shall be sentenced to undergo a con.

finement in the gaol and pemtentiary.
house of Philadelphia, for a period not
less than six, nor more than twelve
vears, and thall be kept therein at hard
iabour, orin solitude, and shall in all
things be treated and dealt with as is

-prescribed by the act in the text, &ec.

For the second offence, imprisonment,
&c. during life. (Sect, 13.)

By the constitution of the United
States, art. 3, sect. 3, Treason against

the United States shull consist only in

levying.war against them, orin adbering

to their enemies, giving them aid and
comfort. No person shall be convicted
of Treason, unless on the testimony of
two witnesses to the same overt act, or
on confession in open court.

The act of congress on the same
subject, passed 30th of April, 1790,
js in these words. If any person or
persons, owing allegiance to the Unit-
ed States of America, shall levy war
against them, or shall adhere to their
-enemies, giving them aid and comfort,
within the United States, or elsewhere,
and shall be thereof convicted, on con-
fession in open court, or on the testimo-
ny of two witnesses to the same overs
act of the Treason whereof he or they
shall stand indicted, such pewson or
persons shall be adjudged guilty of
Treason against the United Stutes, and
shall suffer death.

The “term ¢ Jewying war,” is used ia
the constitution of the United States,
in the same sense in which it was un-
derstood in England, and in this coun«
try, to have been used inthe statute of
25th of Edward 3d, from which it was
borrowed,

On this important subject, see the
notes to chap, 729, vol. 1, page 436.

OF MISPRISON OF TREASON.,

By the English law, misprison of
Treason consists in the bare knowledge,
or concealment of Treason, without
any degree of assent thereto; for any
assent makes the party & principal trai.
tor. Stat. 1 and 2, Phil. and Mary. c. 10,
This concealiment becomes criminal, if
the party apprized of the Treason does
not, as soon as conveniently may bea
-reveal it to some judge of assize, or
Justice of the peace. But if there
be any probable circumstancées of ase
sent, as if one goes to a treasonable
meeting, knowing before hand, that a
conspiracy is intended against the king,
or being in such company again, and
-hears more of it, but conceals it; this
.is an implied assent in the law, and
makes the concealer guilty of actual
High Treason, 4 Black. Com. 120.

But the English law respecting mis«
prisoa of Treason, having been bolish-
ed in this state, the offence is thus
extensively described by the act of 11th
of February, 1777, vol. 1, page 436.

If any person or persons within this
state, shall attempt to convey intelli-
gente to the enemies of this state or
the United States of America, or by
publicly and deliberately speaking ov
writing against our public defence ;
or shall maliciously and advisedly en-
deavour to excite the people to resist
the government of this commonwealth.
or persuade them (» return to « depen.
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dence upon the crown of Great Britain ;
or shall maliciously and advisedly ter-
rify or discourage the people from en-
listing into the service of the common-
wealth, ‘or shall stir up, excite; or
raise tumults, disorders or insurrec-
tions in the state, or dispose them to
favour the enemy; or oppose and en-
deavour {o prevent the measures car-
rying on in support of the freedom and
independence of the United States;
cvery such person, being thereof le-
gally convicted, by the evidence of two
or more credible witnesses, in any
court of General Quarter Sessions, shail
be adjudged guiity of misprision of
Treason, and shall suffer imprisonment
{during the present war,] and forfeit
to the commonwealth onehalf of his or
her lands and tenements, goods and
chattels. (See the constitution.)

This section surely wants revision. ~

By the act of Murch 8th, 1780, vol,
1, page 500. In all cases where any
charge is made upon oath or affirmation
against any person or persons, of facts
amounting te Treagan, or misprision of
Treason, it shail and may be lawful for
the Attorney~-General, with the leave
of the court, to proceed aguinst, and
charge such person or persons with a
misdemeanor, and give in evidence any
act or acts of Treason, or misprision of
"Treason, by one witness on the trial, or
other proper and legal testimony, and
such person or persons, on conviction,
shall suffer as in cases of misdemeanor.

Sec the case of the Commeonwealth v.
#eidle, vol. 1, page 439. (Note.)

By the act of Congress of 30th of
Aprily 1790, If any perscn or persons,
having knowledge of the commission
of any treason, shall conceal, and not
as soon as may be, disclose and mauke
known the same tothe President of the
United States, or some one of the
judges theveof, or to the president or
governoy of a particular state, or sonie
one of the judges or justices thereof,
such person or persons, on conviction,
shull be adjudged guilty of misprision
of Treason, and shall be imprisoned
not exceeding seven years, and fined not
exceeding one thousand dollars.

This follows the English law above
stated.

OF MURDER.

The highest degree of murder known
o the Eoglish law, is petit (or petty)
‘Treason. It.s an offence described by
the statute of 25th Edwurd 3, c. 2, and
is committed when a servant killeth his
master, when a wife killeth her hus-
band, or when a secular or religious
sluyeth his prelate, to whom he oweth
Sith and obedience.

" 1t will be obvious to the realer,

Vor. IL ‘
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ter.

that this latter was no part of the law
of Pennsyloania, This crime, thus de-
fined, was adopted by the sanguinary
law of the 31st of May, 1718, vol. 1,
page 111. . Let us then understand
what the law was, before we proceed
to consider what the law is, Even at
this day, when our penal code is tem-
pered with as much humanity as is
compatible with the safety of society,
the learning on this subject may not he
altogether useless,

A, person- guilty of peti¢ Treason
might be indicted of murder, foritis
a species of murder; and such facts
and circumstances as would convict
another man of murder would convict,
a wife or servant of petir Treagoi.
Fost. 325, 1f done upon a sudden pro-
vocation, and without malice, it would
be only manslaughter. - 1 &ule, 878, 1
Hawt, (folio) 88.

It a wife conspire to kill her husband,
or a servant to kill his muster, which
is done by a stranger in pursuance of

that conspiracy, .it is not petit Treason.

in the wife or servant, because it is
only murder in the principal.  The ac-
cessory can be gailty of no higher crime
than his principal; 1 Hale, 378-9, Finch
17, 1 Hawt, (folio) 88, 3 Junst. 20, 139.
But if a wife procure a servant to kill her
husband, buth are guilty of petis Trea-
son. ib.

If o wife, or servant, intending to

poison, or kill a-stranger, by mistute
kills the hiushand or mastér, as it would
have been murder if it had taken effect
upon the stranger, so it is petiz Treason
in the death of  the husband, or mas-
1 Hule, 379. .
. 1f a wife or seyvant conspire with a
stranger tokill the husband, or master,
and by agreement be in the same
house, though not in the same room,
in judgment of law they are present
and are principals, and guilty of petis
Treason; but the stranger is guilty of
murder only. 1 Hale, 379, 1 Hawk. (fo-
lio) 88. See Kel. 53.

But it is said, that if a stranger pro-
cure a wife or servant to kill the hus.
band, or master, he may be indicted
as accessary to petit Treason, 1 Hywd.
(folio) 88,  But the judgment shall be
only as in case of a felopy; for being a
stranger, he cannot be guilty of peris
Treason as principal, ib. and 1 Hale,
382,

If a servant, being gone from his
master, kills him upon a grudge concei-
ved against him while he was inhis ger-
vice, which he attempted while a ser~
vant, but was disappointed, it is petit
trenson, 1 Hule, 380. Plowd. 260. 3
Jnst. 20. 1 Hawk. (folio,) 88. :

If & child murder hia father or mo-
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ther, although a more henduy offence,
it is not petit treason, for the judges
are restrained from interpreting the

'statute a minore ad majue, (unless he

live with his father as a servant, and re-
ceive wages, or meat and drink from
him for his service, or be bound appren-

. ‘tice to him, and kills his father or mo-
‘ther, this is petit treason, and he shall

be indicted by the name of servant,) 1
Hale, 380. 1 Hawk. (folio,) 87. 3 Inst.
20. Dallison, 14. TFor, by 1 Mary,
stat. 1, c. 1, nothing is petit treason, but
what is expressly, and without argu-
ment or inference, declared to be so by
25 Edw. 3, for such a statute ought not
to be extended by equity. ’

By the act of 22d of April, 1794, the
distinction between petiz treason and
murder is abolished; and, by sect. 3,
every person liable to be prosecuted for
petit treason, shall in future be indicted,
proceeded against and punished, as is
directed in other kinds of murder.

A compendious abridgment of the
law on this subject as it stood previous
to the act of 1794, will greatly assist
the reader in marking the distinction
and degrees of crimes which now ne-~
cessarily arise upon that great act. Tlie
authorities are also copiously given for
the convenience of the learned in the
profession, ‘who may at any time, sud.
denly, have occasion to pursue the sub-

Ject more minutely.

The taking away the life of a man,
whether it amount to felony, or not, is
called by the general name of homicide ;
and by the English law, is branched
out and distinguished into, 1. Murder,
2. Manslaughter, 3. Homicide per iufor-
tunium, (misfortune, or accident,) or
chance-medley, 4. Self defence and Jus.
tifisble homicide. . .

Marder bas long since been settled to
be, the voluatary killing & person of mu-
lice prepense, and that whether it was
done secretly or publicly, (Lord Coke
adds, unlawfully, 3 Inst. 47.)—~So that
the party die within a yesr and day, 2
Lord Raym. 1487, 1578.—2 Stra. 770,
~1 Hawé. (folio,) 78.9.1 Hale, 425,
3 Inst, 47-53.—~4 Black. Com. 195-197.

Malice, express or implied, is an es-
sential ingredient to make the killing a
person murder.—Malice express, is a de-
sign formed of taking away another
man’s life, or of doing some mischief to
snother, in the execution of which de:
sign, death ensues.—Malice tmplied, is
collected ‘either from the manner of do-
ing, or from the person slaiu, or the
person killing.—Thus, wilfully poisoning
tmplies malice j—or doing an act that
apparently must do harm, with an in.
tent to do harm, and desth enstes e

or, if a man kills ancther without 2 suf-
ficient provocation, 2 Ld. Raym. 1448-
1488-9-1578,0~2 Stra. 770.1.—3 Inst 47~
521 Hawk, 80. 4 Black, Com 199. 1
Hale, 451-455. And where the circum-
stances of deliberation and cruelty con-
cur, the fact is undoubtedly murder, as

flowing from a wicked heart, a mind

grievously depraved, and acting from
motives highly criminal, which is the
genuine notion of malice in the English
law, Zost, 138.256. And most, if not
all, the cases of implied malice in the
books, if carefully adverted to, will be
found to turn upon this single point, that
the fact hath been attended with such
circumstances, as carry in them the
plain indications of an heart regardless
of social duty, and fatally bent on mis-
chief, ib. 257-291.2. Kel, 126.7.

. Murder may be committed without
any stroke; the law has not confined

_the offence to any particular circum-
"stances or manner of killing; for there

are as WAy ways to commit murder, a8
there are to destroy a man, provided it
be done with malice either express or
implied, 2 .Ld. Raym.1578. 2 Stra. 884,
1 Hale, 431-2. Palm. 547-8. 1 Hawk.
(folio,) 78. 4 Black Com. 197, And
see many instances, 3 Znst. 48

Such was the case of him, who cat-
ried his sick father against his will, in
a cold, fresty season, from one town {o
another; by reason whereof he died, 1
Howk. 78, Such also 'was the case of
the harlot, who being delivered of a
child, leftit in an orchard, covered on-
ly with leaves, in which condition it
was struck by a kite, and died thereof,
ib, 79. So, where a mother hid her in-
fant in an hog-stye, and & sow came and
devoured it.  Pabn. 548, -1 Huale, 431+
2. A Black. Com. 197. '

So, if a prisoner; by duress of the
gaoler, comes to an untimely end, it is
murder, 2 Ld, Raym. 1578, putting
prisoner in a dungeon, or place too
strait, is duress, 3 Inse, 5291 1 Hule,
432, 466, And the instances of op-
pression which may fall within the rule
of duress of imprisonment, are as va-
rjous as a heart cruelly bent upon mis-
chief can invent. A gaoler, knowing
2 prisaner, infected with the small pox,
lodged in a certain room in a prison
confined another prisoner, against lis
will, in the same room; the second
prisoner, who had not had the distem-
per, of ahich the gaoler had notices
caught it, and died of it. This was
rightly held to be murder, 2 Stra, 856.
Another straitly confined his prisonerin
a low, damp, unwholesome room withe
out allowing him the common necessa-
ries of chamber pot, &u. for keeping
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things sweet and clean about him. The
prisoner having been long confined in
this manner, contracted an ill habit of
body, which brouglt on distempers of
which he died. This is murder. These
were deliberate acts of cruelty, and
enormous viclations of the trust the
law reposeth in its ministers of justice,

ib. 883-4, 2 Ld. Raym. 1574, Fost. 321-2. ..
Therefore, where one dies in gaol, the

coroner ought to be sent for, to enquire
the manner of his death, 3 ZInsts 91, 1
Hale, 432, 466.

Where one by duress of imprison-
ment, compels a man to accuse an inno-
¢ent person, who, an his evidence, is
condemned and executed, this is mur.
der, 3 fmz. 91. 1 Hawh. (folio,) 79.
But the learned Foster says, itis adoubt
at this day, whether the taking away the
life of an innocent man, by perjury, in a
course of legal proceeding, amounts to
murder. By the ancient writers it was
50 held. . But.the practice of many ages
backwards, doth by no means counte-
nance their opinion (AL*Daniel and Ber-
7’8 case,) Fost, 131-2. But, by Black-
stone, it is equally so in foro conscientie,
ag killing with a sword, and falls with-
in the guilt of deliberate murder; and
deserves sn equal punishment, which
the ancient law in fact inflicted. And
nothing should be concluded from waiv-
ing the prosecution in the case of
JM¢Daniel and Berry, ‘The attorney ge~
neral declined arguing the point of law
from prudential reasons, not from an ap-
prehension it was not maintainable,
However, the modern law has not yet
pinished. it as murder, 4 Black. Com.,
139-196-7. .

An infant under the age of fourteen
years, in presumption of law, is sup-
posed without discretion, and therefore,
prima facie, he cannot commit murder,
nor manslaughter, but ought to be
found not guilty, (under sewen, never,)
1 Hale, 26.7, 434, Plowd, 19, Butif
upon civcumstances it can dppear that
he fath discretion, and knew what the
action wag, as by excuses, endeavour.
ing to conccal, &c. it will he murder;
but the evidence ought to be strong and
pregnant, to convict of thatage, 1 Hale,
ib, ~An infant of nine years, hid the
fload, and the body, and convicted, 1
Hale, 27. A boy aged ten, convicted
of murder, Fosz. 70

Lord Hale besitates, whether, if one
infected with the plague, goes abroad
with intent to kill another, it be mur-
der, 1 Hale, 432, But if a man, by
working an the fancy of another, or
possibly by harsh and unkind usage, puts
another into such passion of grief and
fear, that he either dies suddenly, or

contracls some disease whereof he dies,
though, as the circumstances of the
case may be, this may be murder or
manslaughter in the sight of Gon; yet,
in foro humano, it cannot come under
the judgment of felony, ib. 429,.

If a person hurt by another, die there.
of within a year and a day, it is no ex-
cuse for the other that lie might have
recovered, if he had not neglected to
take care of himself. Though the
wound be not mortal in itself, but either
for want of helpful applications, or ne-
glect thereof, it turns to a gangrene or.

Jever, which is the immediate cause of
his death, it is murder or manslaughter
as the case may be; for the stroke
which caused the gangrene, &c. was the
mediate cause of his death, being causa
causari, But if the wound, or hurt, be
not mortal, but with ill applications by
the party, or those about him, of un.
wholesome salves or medicines, the
party dies, if it can clearly appear, that
this medicine, and not the wound, was
the cause of his death, it seems not to
be homicide; but then that must ap«
pear clearly and certainly to be so-=So,
if a man be sick of some such disease,
which possibly by the course of nature,
would end his life in half a year, and
another gives him a wound or hurt,
which hastens his end, by irritating and
provoking the disease to operate more
violently or speedily, this is murder, J,
Hale, 428. " See Kel, 26.=1 Keb. 17w
1 Hawk. (folio,) 79.

If a physician gives a person a potion,
without any intent of deing him bodily
havm, but with intent to cure or pree
vent the disease, and, contrary to hig
expectation, it kills the patient, it is

not homicide, 1 Hale, 429.=d Black,

Com. 197.—1 Hawk. (folio,) 87. »
If a woman be with child, and any
one gives her a potion to destroy the.
child within her, and she takes it, and
it works so strongly, that it kills ber,
it is murder, 1 Hule, 429. Butifa
woman with child take, or another gives
her a potion, to make an abortion; or,
if a man strikes her, whéreby the child
within her is killed, though anciently
held to be murder, is now not murder,
or manstaughter, by the law of Big-
land; because the infant is not ix reruan
natura, ib. 433,~-4 Black, Cont. 198.—
3 Ingt. 50—Unless the child be born
alive, and die by reason of the potion,
or bruises it received in the womb. In
which case it seems clearly {0 be mur-
der, notwithstanding some opinions to
the contrary, 1 Hewk (folio,) 80
This is the better opinion, 4 Black. Com.
198.—3 Inst, 50. Lord Huleis of acon<
traxy opinion.—1 Hale, 433.~But if &
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man procures 4 woman with child to
destroy her infant wiien born, and the
child is born, and the woman in pursu-
ance of that pracurement, kills the in-
fant, this is murder in the mother; and
the procurer is accessary, 1 Huale, 453.
3 Inst. 51.~1 Hawk. (folio,) 80,—7 Rep.
9.—Dyer, 186, a-b.

If a man bath a beast that is used to
do mischief, and he knowing it, suffers
it to go abroad, and it kills a man, it is
manslaughter in the owner. If he bhad
purposely turned it loose, though barély
to frighten peaple and make sport, it is
ag much murder, as if he had incited a
bear, or dog to worry them, 1 Hule,
431. 4 Black. Com. 197, 1 Hawk. (folio,)
79.—80, if a person do a wanton, idle
action, which cannot but be attended
with manifest danger; or an action un-
lawful in itself, defiberately, and with
an intention of mischief, either to par-
ticulars, or indiscriminately, fall where
it may, and death ensue, though against
the original intention of the party, it
will be murder,—Thus, riding a horse,
known to be used to kick, among a mul-

. titude of people, though only to divert

himself, or frighten them, and one is
killed, ‘it is mueder, 1 Hawé, (folio,)
- 86-7.—2 Ld. Raym.1488. . If one throw
a stone over a wall, among a multitude,
‘Inteniding only to frighten them, or hurt
them lightly, and a man is killed, it is
murder upoh the same principle. The
act was unlawful, 3 Inst. 57, See 1 Ld.
Raym. 143. But if such mischievous
intention does not appear, but the act

. was: done heedlessly and incautionsly,

it is manslaughter; not accidental death,
Jor the act was unlawful, See Fost. 961,
And, in judgment of law; 2 man may
be said to kill another, who in truth was
killed by a third person. As, if a man
incites & madman to kill himself, or
another; or where A. by force, takes
the arm of B, and the ‘weapon in his
hand, and stabs C. therewith; itis mur-
der in A. but B, is not guilty. Butifa
man be non compos, or if a lunatic, in the
tirc of his lunacy, kills a man, he may
,plead not guilty, and be acquilted, 1
Hale, 434.  Plowd. 19 1 Hawk. (folin,)
79. But if oe that is drusé, kills ano-
ther, it is no excuse, but it is murder,
Plowd. 19, 4 Black, Com. 25-6,
" In sotme instances, the books sy,
malice cgreditur personom. Thus it is
murder if A. with malice aims at B,
but kills C. and where an injury intend.-
ed agaiust A, proceeded from a wick-
ed, murderous, or mischievous motive,
the party is answerable for all the cone
sequences of the action, if death en-
sueth from it, though it had not its ef-
fect upan the person whom he intended

to desteoy. According tothe circum«
stances, it will be murder or manslaugh-
ter, Fost. 261, 2.See 1. Halle,438. Plowd.
101. 4, Black. Com. 201. 1fa manlays poi-
son, with intentto kill a certain person,
which is accidentally taken by another,
who dies thereof, it is murder; but if
laid to kill rats, and a man casually
takes it, itis no felony, 1 Hale, 431. 9
‘Rep. 8L 1 Hawk. (folio,) 79, orif a
man takes poison himself by the per.
suasion of another, though -in the ab-
sence of the persuader, it is murder,
and the persuader is principal init, 4
Rep. 44 b.or, if A. gives poisonto B.
intending to poison him, and B. igno-
rantof it, gives it to C. a child, or other
near relation of A. against whom he
never meant harm, and C. takes it and
dies: this is marder in A. and & poison-
ing by him, and C, is not guilty. 1, Hale,
431.5-6.  Plowd. 474.

A married woman commits murder,
sc. the coercion of her husband is no
excuse. 1 Hale, 434. To kill an alien
enemy within the kingdom, unless in
the heat of war, and actual exercise
thereof ; or to kill one attainted of felo-
ny, otherwise than in execution of the
gentence, by a lawful officer ; is murder,
or manslaughter, as the case may be:
or; if 2 man be condemned to be hang-
ed, and the Sheriff beheads him, it is
murder. 1 Hale, 433-454, Fost. 267.
Or the Courtof Common Pleas execute
a man for treason or felony; or, a Court
martial, in time of peace, put a man to
death by martial law, the Judges and
officers are guilty of murder, 1 Hawé,
(folio,} 70. 86.—But where the persors
act by virtue of a commission, which,
if it were strictly regular, would un-
doubtedly give them full authority, but
happens te be defective only in some
pomt of form, it seemsthey ave no ways
criminal, 1 .Hawék. (folio,) 86.

When one voluntarily kills another,
without any provocation, itis murder,
for the law presumes malice, where
there is not a sufficient provocution.
If A. comes to B. and demands a debt
of him, or comes to serve him jwith a
Subpena, and B, thereupon kills A. it
is murder, for here is no provocation.
S0 W.came along by the shop of B, and
distorred his mouth, and smiled at B.
who pursued and killed him ; held to
be murder, for it was no such provoca«
tion as would abate the presumption of
malice in the parcy killing, (Jatts and
Bpains' case) 1 Hale, 455, See 3 lust.
52,—9 Rep. 67b. 2 Stra. 771. Kel
127. Cro.EL 778-9. For in all cases
there must be a proportion in the pro-
vocation to the act of violence done af-
ter; as if a man break my close, and I
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with a stake beat his brains out, it is
murder, because the provocation bore
no proportion to the death of the man,
and there should be an open act of wio-
lence to make it manslaughter, Kel. 132,
2 Ld. Raym. 1298. So, where a Park
kecper found a boy stealing wood, and
tied him to a horse’s tail and beat him,
whereupon the horse run away and kill-
ed him; itis murder, for the correc-
tion was excessive, and an act of delibe-
rate crochy, 1 Hale, 454—~Kel. 197.
Cro, Car. 1311 Sones, 198.~Palnt.
545 —Lgst. 292. I there be a chiding
between hnsband and wite, and the hus.
- band strikes his wite thereupan, with a
pestle, that she dies presently, it is mur-
der; the chiding will not be a pro-
vocation Lo estenuate it to manslaugh-
ter. 1 Hule, 457,

A provocation sought on the part of
the slayer, aggravates the offence.
Thus, A.and B. warmed with liquor,
first played, then fought in earnest, but
were parted. A, went away angry, wnd
threatened to fetch something to stick
B. he changed his clothes, returned
with & sword concealed, and a cudgel
it his hand ;—drew on a digcourse of
the quarre], and otfered to cudgel with
B, B. went up to him, and A, therengon
dropped his cudgel, which 1. took up,
and guve Ad two blows on the shoul-
der, A, then drew the concealed
sword, and said < stand off or L'l stab
you,” and thrust at him, but missed
him. R. drew back, but A, shortened

« his aword, and leaped upon him, und
stabbed him to his death. It is mur-
der. Fost. 1324 5. So A, and B. hav-
ing some difference, A. bid (or dured)
B to tuke apin out of his sleeve, intend-
ing thereby to take an occasion to strike
nr wound B, which B. did accordingly,
and A, struck B. wlereof he died. It
is murder, because it was no provoca-

. tion, but a deliberate artifice to take oc-
casion to kill B. 1 Hale, 457. O, if A.
on a quurrel with B. tell him, he will
not strike him, but that he will give
him (B.) a pot of ale to strike him, (A.)
which B, accordingly does, and then AL
kills B, he is guilty of murder, for he
cthall notelude the Justice of dhe luw
hy such a pretence to cover his malice,
& Bac. 122, (5th Edo.)

It all pussible cases, deliberate homi-
cide upon aprinciple of revenge, is mur-
dm‘, how great soever, the pl'ovocation
muy be. ‘Ihus if the husband, delibe-
rately, upon revenge, kills an adulter-
¢r, after the fact, and suflicient cooling
time, it is murder, Though it had been
only manslanghter, if, finding him in
the fuct, he had killed lim in the first
teanspart of paseion.  Fast, 296, 1 Hule,

486, 1 Vent. 158-9, Rel. 137. T Raynt.
212. 2 Kcb. 829; A, und B. quarrelied
ar o ‘tavern, and offered to fight, but
were prevented. They continued to-
gether for an hour, in company, B. of-
fered to make itup, but A. reiused,
and said, * no, damn you, Il have your
blovd.” The veckoning was paid by
them jointly, and all the company went
out. Butas B. was goipg with them,
A. who had staid behind, called him
back, and said, ¢ young iman, tome
buck, I have something to say to you.”
B. returned, the door was flung 10, and
the rest of the company kept vut. "They
fought, and B. was kiled. This was
Tield to be murder by the twelve Judges,
though it was found there was o re-
conciliation, and though A. in the fight
had received three wounds from B, and
B. owned he had received bis wounds
fuirly.  (Onely’s cnse,) 2 L. Kapm.
1483, 5. ¢ 2 S8tra. 776, M.upon words
of anger between him and Gope, threw
a botue with great force at the head of
C. and inmmediately drew his sword.
C. returned another-hottle with equat
violence at M and wounded him in the
head. Therespon M. stabbed G, This
is murder, for M. in throwing the bot.
tle, shewed an intention to do some
great mischief; and his drawing imme-
diately, shewed hie intended. to follow
his blow; and it was lawful for C. when
assunited to return the bottle, Kel, 119,
Jose. 274 295.6, and aftirmed to belaw,
by all the Judges, in Oneby’s case above
cited. A. mcets B. in the street, and
immediately runs him throngh with a
sword, or knocks out his brans with &
hammer, ot bottle ; itis murder, thougiy
angry words had passed between them,
for words are no provocation. And iw
settled, that if « man assaglts another
upon malice prepense, and after be dri-
ven by him to the wall, and kill him
there in his own defence, it is murdex
in respect to his first intent, 2 Lc.
Raym. 1488. Kel. 58, 60, 129. See Sa.
67. L Huwk. (folio.) 81-2.

Upon the same principle, deliberate
duelling, if death ensue, is, in the eye
of the law, murder, for duels are gene.
rally founded in deep revenge. The
punctilio called, fulsely, honour, will
not .excuse, 1 Roll. Rep. 360. But if
upon  sudden quarrel the parties fight
ujion the spot, or if they presently fetch
their weapons, ang go mto-the field and
fight, and one of them fulleth, it is on-
1y wanslaughter, because it may be pre.
sumed the blood never covled, It will
be otherwise if they appoint to fight the
next day, or even upoh the same day,
at such an intetval, as that the passiou
might bave subsided; orif from any
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may be reasonably conzluded that their

' judgment had actually controuled the
first transports of passion before they

engaged. Fose, 297. 1 Hale, 452-3. 1
Hawk. (folio) 81. Kel. 27. 2 Stra. 773.
If there be a duel upon malice between
A. and B. and C. be second to A, who
kills B. it is murder in C. for he is pre-
sent and aiding, 1 Hawé. (folio) 82. 1

Hale, 443, 452-3. So, if there be aduel

upon malice and C. attempts to part
them, and is killed, it is murder, not in
both, but only in him who strikes. See
1 Hale, 441-2. 12 Mod, 631.
© If A. with malice assaults the mas-
ter, and in the quarrel kills the servant,
it is murder.’1 Hale, 438. Plowd.104.
If A. intend to beat B. upon precon-
ceived malice or anger, and death en-

sueth, it- will not be an excuse that he.

did notintendall themischief that follow-
ed; for what he did, was malum in se,
and he must be answerable for the con-
sequences of it. It is murder or man-
slaughter, as the case may be. Fosz. 259,

1f a father, master, or schoolmaster,
designeth moderate correction to lis
servant, child, &c. which thelaw allow-
eth him to use, and the servant &c. by
some misfortune dieth thereof, this is
not murder. But it seems, if the master
designs an immoderate, or unreason-
able correction, either in respect of the
neasure, manner, or instrument theres
of, and the servant dies, itis murder
if done with deliberation and design;
o# manslanghter, if done hastily, pas-
sionately, and withont deliberation,
with an instrument not likely to kill, 1
Hale, 454, 474. Kel. 64. 4 Black, Com.
199. Fost. 262. See 1 Ld. Raym. 144
Grey, ablacksmith, upon wurds of heat,
steuck his apprentice suddenly on the
head with a bar of jron, It is murder.
A bar of fron is nn instrument of cor-
rection. Kel. G64. See 1 Ld. Raym, 144,
Turner’s footman uot having cleaned his
mistress’s clogs, Turner steuck him with
the clog, of which stroke he died, held
to be manslaughter only. The passion
avas sudden, and the instrument not
likely to kill, cited in 1 Ld. Raym. 1483,
Feate sent his servant 1o demand the
key of his garden of Ie/ls his gardener,
‘who refused to deliver it: whereupon
X. took down his sword, and went to
the kitchen, .and exposiulated with W,
who told bim he might take the key if
he would. X, then drew his sword, and
atruck . upon his head, W. thereupon
took the snead of a scythe, and pushed
X with it several times, which, said
Lard Holt, was lawful for him todo. X,
retired to the door, and killed W, with
hig sword, this scems to be murder; a

sword is not a proper instrument of
correction. 1 Ld. Raym. 144 8. C. §
Mod. 287.

1t is settled, that words, how grating
and offensive soever they may be, are
not a sufficient provocation in the eye
of the law, (though blows are) to les-
sen the crime into manslaughter,’ §
Burr. 2796, Ld. Raym. 144, 1298, 1488,
Fost, 290, 316. Kel, 55, 65, 130, 1 Hawék.
(folio) 82, Cro. BL779. 1 Sid. 277, 1

Lev. 180, 1 Hule, 456. See Hob. 120-1.

316, But, 1 FFones 482, seems contrary,
but the case is doubted by Lord Holt, in
Kel. 131-2. Butif a person so provoked,
had beaten the other ouly in such 2
manner, that it might plainly appear,
he meant not to kill, but only chastise
him, or restrained himselftill the other
had put himself upon his guard, and
fought and killed him, it would be man-
slaughter oply. 1 Hawk. (fulio) 82, re-
cognized as law by Foster, 290-1. Kel,
130-1. 1 Hale, 456,

When a man does an unlawful act,
and death ensues, it is murder; as ifa
man rob an orchard, and being rebuked
by the owner, kills him. So, if a man
commits a riot, and in doing it, another
is killed. Divers come to commit a ri-
otous, unlawful act, in pursuit of which,
one of them commits murder or man
slaughter, all are guilty. 1 Hale, 442,
463. Divers come to steal deer in a
park, the park.keeper shot at themj
they fled, he pursned, they returned
and killed the park-keeper, held to be
murder in all, Palm. 35. The law pre-
sumes they came with intent to oproge
all that should binder their design, .
See 1 Hale, 439, 443, 465, Sav. 67, So, if
A, begins a viot, which continues for
an hour, and then B. is killed hy ana-
ther, it will be murder in A. 1 Salk,
334.5, see 12 Mod. 630-1. So, if A. asg~
saults B. to rob him, though without
any precedent intention of killing him 3
yet if in the attempt, whether B. re.
gists or not, A. kills him, it is murder,
1 Hale, 465. 3 Inst. 52. If A, commands
B. to beat C, and he beats him so that
he dies thereof, it is murder in B. and
A. if present, is principal, if absent, ac-
cessary. 1 Hale, 435, 440. But to ren-
der it murder, the killing must be in
pursuit of that unlawful act they were
all engaged in. Thus, smugglers assem-
ble to rin wool; officers oppose; a
smuggler fires 2 gun and kills another
smugpler. . If it does not appear that it
was levelled at the officers, the other
smugglers present are not guilty. For
it does not appear it was in prosecu-
tion of the purpose for which they ag~
sembled, Fost. 352, 12 Mod, 627. So,
divers committing an unlawful act, one
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af them meets with D. with whom he
had a former quarrel, and kills him, the
Test are not guilty, for it was not with.
in the compass of their original inten-
tion. 1 Haie, 445-4. Three soldiers go
10 rob an orchard, two get up the tree,
the third stands at the gate with a
drawn sword ; the owner’s son comes
and seizes him; he stabs him. Those
in the (ree are not guilty, otherwise, if
‘they had come with a general resolu.
tion against all opposers, which muy be
collected from their number, arms, or
behaviour, at, or before. Fost. 353,

If persons assemble for a lawful act,
and prosecute it lawfully, and one is
killed, none are guilty but those who ac-
éuz;‘lly aided or abetted in the facts. Fost,

54.

If an affray be made in the night, and
the constable, or any other who comes
to his aid, be killed, it is murder. For
when the constable commands the peace,
although they do not know him to be
the constable, yet at their peril they
ought to obey him. If one kills a watch.
Taan, constable, &e. in the execution of
his office, or a sheriff, or any of his offi.
cers, in the lawful execution of civil
process, he is guilty of murder. The law
1mplies malice, and the indictment need
not be special. 9. Rep. 66-68. b. a. 4 Rep.
40. 41. a 1 Hawk. (folio) 86. Fost. 137.
{where it is said this rule is founded on
the policy of the law, and upon every
principle of government) ib. 270, 308--9
«-318, 321. 2 Ld. Raym. 1299. Sav. 67.
3. Inst. 52, 1 Hule. 457, 460--2-..3, Kel.
66~~Though the process be apparently
erroneous, provided it be not defective
in the frame of it, and issue in the ordi-
nary course of justice from a court or
magistrate baving jurisdiction in the
vase; and though the officer did not tell
him for what cause he arrested him, or

- did not show his warrant, which a known
officer is not hound to do, nor a special
one without demand; or though the ar-
rest was in the night; yet if the minister
of justice in the execution of it be kill-
ed, it is murder. 9 Rep. 68. a. Fosr. 311,
=1 Hawk. (folio) 86—As in case of
warrant from a justice of the peace, in
a matter wherein he hath jurisdiction,
though the warrant was obtained by
gross imposition on the magistrate, and
false information toucling the matters
suggested in it. (Curtis’s cuse) Fost, 135-
3121, Hale, 460.—But if the process
be defective in the frame of it, as if there
be a mistake in the name or addition of
the person on whom it is to be exccute;
or if the name of such person, or of the
officer, be inserted without wuthority,
and after the issuing the process, ihis
Wwill amount to no more than manslaugh-
¥er in the person Whose liberty is invad-

ed. Fost. 312, 1 Hale, 457--8. 1 Hawk.

(folio) 86. Dyer, 88. (in margin) 1 Jones,
346. Cro. Car. 371-2. It the officer ex-

ceed the limits of his authority (Fost.
312.) or execute his office, or a legal
warrant, in an irregular and unlawful
manner, a3 by breaking open a door ox
window to arrest a man, which is unlaw-
ful, or if he arrest a man' wpon an ill
warrant, or if he takes up a person in
the night without any just ground of
suspicion, whether in his jurisdiction or
nat, and the officer is killed, it is but
manslaughter, Cro. Car, §37--8. 3 Ld.
Raym. 1301--2. March 4. 1 Hawk, 86. If
a private man be killed in endeavoming
to part those whom he sees fighting, if
he gives notice of his intention, it is
murder in the slayer. 1 Huwk, 84, sce
Kel, 66. 1 Hale, 461, And it has been
held (Gooley’s case) that if 2 person is
unlawfully deprived of bis liberty, a
wranger may attempt his rescue, and if
he kills, it is manslaughter only; for that
when the liberty of the subject is invad-
¢d, it is a provocation to all the subjects
of England. 2. Ld. Raym, 1296. But this
case is considered with great learning
by judge Foster, and may be reasonably
doubted. He says that doctrine has a fav
tal tendency to loosen the reigns of go-
vernment, by giving an undue counte-
nance to a spirit of popular opposition,
upon principles of falee patriotism, Fost.
312. 317. see Hopkin Hugge?'s case. Kel.
59. 62. 137, 1 Hawk. 86. § 54. Inthe case
of private persons endeavouring to bring
felons to justice, they must take care
that a felony hath been actually com-
mitted; for if none hath been commit-
ted, or supposing one has been com-
mitted, but not by the person arrested,
or pursued upon suspicion; if the person

endeavouring to arrest, kills, ke will not |

be excused from the guilt of manslaugh-
ter; nor will it amount to murder, if the
pursuer himselfbe killed. Butif.Zapeace
officer, hias a warrant to apprehend B. by
name, for felony, or B. is indicted for
felony, or the hue and cry raised against
him by name, and he, though innocent,
flies or resists, and 4. or any assisting
him, is killed by .B. or any of h}s aceom-
plices, joining in that outrage, it is mux-
der. And all this doctrine is established
upon an undoubted principle of a justive
due tn the community, founded in the
interest every individual hath in the pub-
Tic tranquillity, which once destroyed, al
private rights will sink and be absorbed
in the general wreck. Fost, 317.-18. 4
Hale 490,

In proceeding to give the general out-
line of manslaughier, it is necessary i
notice the statute, commonly called ihe
< statute of stabbing.”

By the statote of 1 James, 1. o 8 an¥
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who stabs a person, not having a wea-
pon drawn, nor, first stricken, so that he
die in six months, though malice afore-
thought; cannot be proved, is ousted of
clergy.

This statute is said to have been made

.on account of the frequent quarrels and

stabbings, with short daggers, between
the Scotch and the English, at the ac-
vession of James the first, and being
therefore of a temporary nature, ought
70 have expired with the mischief which
it meant to remedy. 4 Black. Com. 193.

This statute was adopted as the law

‘of Penngyloania, by the 9th section of

the sct of 1718. vol. 1. pa. 114.

Itis generally held that this statute
is but declaratory of the common law.
Kel. 55. 1 Huwk. (folio) 77. Fast. 298.
And if the offence be barely manslaugh-
ter at common law, the prisoner is ravely
convicted on the statute. ib. 299, And
though the indictment be upon the sta-
tute, the jury may find manslaughter
generally, nor need it conclude “ against
the form of the statute, though it is well
enough if so laid. 1 Hawk. 77. 1 Hale,
468. The statute does not extend to per-
song presenty, who do not stub.. There-
fore if'it cannot be proved by whom the
stroke was given, none can be found
guilty within the statute. /b, & 2 Hale,
44, Style, 86. Salk. 542. It was once
held by cleven judges, that not having

- first struck, meuns not having given the
Jirat blow L the affewy, 1 Jones, 3407

But, in the opinion of £z, sgauinst the
natural order of the words, and the ob-
vious mewning of the act. Fat, 301, But
it seems settled, that wherever a petson,

who happens 1o kill unother, was struck -

by him in the quarrel, before Le gave
the mortal wound, lie is out of the sta-
tute, though lie himself guve the first
blow. 1 Juwl, 77. A cndgel, or other
thing proper for defince or uunoyance
in the hand of the party, is a weapon
drawu. Fuat. 300. So, throwing a pot, or
other dangerous weapon at the purty, is
within the equity of the words *laving
a weapon drawn”’ 1 Hawle, 77, 3 Lew,
256. Ho, throwing a cundlestick. Style,
468, A person in a puassion throwing a
hainmer st another, is not within the
statute, 1 Hale, 469, Foer, 300, 1 Iewh.
7. L Jones, 433, Style, 469, Rel 131-2.
But fiving a pistol, sending an arrow
from u bow, u stone from a sling, or
thrusting with a stall or blunt wespon,
i3 n stabbing within the statute. Suse
300, So, stabbing with a tobacco pipe.
Style, 468. But this atatute does not ex-
tend to a husband stubbing un adultever
found in the fuet, nor 1o « man assaulled
by thieves in his Louse, i6. 469: nor to
one, who on surprise suddenly stabbed

an officer, who pidied Inte Gis clamber

early in the morming, abrupily and vie.
lently 1o arrest him, not telling his bu-
siness, nor using words of arrest. 1 Hule,
470. Nor, if one concealed in a closet,
but no thief, is stabbed on a sudden out-
cry of thicves, in the night time, i, 42.
474, Cro. Car. 538. 1 Junes, 429. Fost.
298.-9,
. But by the act of the 22d of April,
1794, the punishment of death is tuken
away from this offence, and it is now no
more than voluntary manslaughter.
Manslaughter is a killing which hap-
pens, cither on a sudden quavrel, or in
the commission of an unlawful act, and
without any deliberate intention of do-
ing any mischief at all, And beipg done
without malice prepense, there can be
no accessaries before the fuct, 1 Hawk.
gfulio) 76. See 3. Inst, 55. It is to human
railty alone, that the law indulgeth in
every case of felonious homicide. There-
fore it ought to be remembered, that in
all cases of homicide upon slight provo-
cation, if it can be collected from the
circumstances, that the party intended
to kill, or to do some great badily harrm,
it will be murder. /Lhe mischicf is irre-
parable, and the outrage is considered
as flowing rather: from brutal rage, or
diabolical malignity, than from human
frailty, Thus, 4. finding a trespasser
upon his land, in the first transport of
passion, beats, and happens to kill him,
it is but manslaughter; but if he had
knocked out his brains with a billet, or
hedge stake, or beat him outrageously,
beyond the bounds of a sudden resent-
nient, it would have been murder, Foaz.
201, I U1 in the prosecution of an act,
malum in se, though without intention of
bodily harm to any person, happens to
kill, it will be murder or manslaughter,
a8 the case nay be. If done in prosceu-
tion of a felonous intention, it will be
murder; if the intent was anly to cola-
mit a trespass, manslaughter only.
Thus, . shosteth at the poultry of L.
and by accident killcth a man; it’ kis in-
tention was to steal the poultry, which
may Le collected from circumstances, it
will be murder; but if done wantonly,
without thut intent, barcly manslaugh-
ter. Fyge, 958-9. 3 Jast, 56, Kel 117, A
mwan at the diversion of cock throwing
at Shrove-tide, missed his aim and killed
a child. It was held to be manslaughter.
it is u barbarous custom, productive of
great disovder, and dangusrous to the

" bystundevs. Foat, 261 If on wordy aris-

ing in the street, s womun strikes @ man
in the street with an ivon putten, and
draws el blaod, and b gives her w
blow on the breast with the pomed of
his sword; she flies, he pursues her, and
stabs her in the Dack, it is but wan-

sdagheor, 7 Sonfune’s ease,d The smart
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of the mart & wound, and the cffusion of
the blood, might possibly keep bis in-
digaution boiling to the moment of the
fact. Fosi. 292, Two bailifls, who killed
a priconer, (M. Lutivel) in his own
kouse, by giving him nine wounds with,
 sword, and shooting: him with a pistol
when he was fallen on the ground, werer
jound guilty of manslaughter only, be-
enuse it appearcd he had given one of
them a blow with his cane; that his
sword was drawn snd broken, (Low, did
not appear) that he had brought the pis-
tols in the room, and deelared he would
not, be forced out of his lodgings. Both
ihe officers were slightly wounded. (Req-
son and D'ranter’s case) 1 Stra. 499.
Fogr, 292--3. If the eaptain of « ship huy
a press warrant, directing that no per-

son but a commizsion officer is to exe. -

cate it, and his name to be inserted on
the back of it; and he accordingly ap-
poinis his leutensnt, who stays i dhe
ship, and the captain sends his boat with
sorue of the crew, to preds; and some
Jeagues off’ they board a ship, wnd at-
tempt 10 press, and one of them is kills
ed, it j& only manslaughter, for they did
not act aceording 1o the warrant. Foat,
154 Two boys fought, and he who was
beat, ran home all bloody, and com-
plained to his father, who run three
Huarters of a mile, and beat the othen
boy, of which heating he died. It was
ruled to be manslaughter, becnuse done
in & sudden heat and passion, and with
a small cudgel or rod, not lkely to kill,
{ Rowley's case.) 1% Rep. 87, Cro. Jue.
Q96. 1 Hale. 453. 2 Ld, Raym. 1458,
Fosr. 2945, 1 Howk, (folio) 83. Divers
playing st dowls, two of them fell out
and quarrelled; the third who had not
any quarrel, in vevenge of his- fiiend,
struck the other with & dowl, of which
stroke he died. Being done upon a sud-
den motion, in revenge of his friend,
zuled to be only manslaughter: 12 Rep.
87. ¥ two fight, and one of them breaks
his sword, and a stranger gives him anos
ther, with which he kills his adversary:
it i3 manslaughter in both. Com. Dig.
4. secing two fight together on a private
quarrel, whether sudden or malicious,
tukees put with one of them, and. kills
the other; it is but manslaughter. 1
Hawk. (folio) 82, .4 useth-provoking lan.
guage or behaviour towsrds B.: B. strik-
eth him, upon which a combat cnsues,
in which .4. is killed: it is but manslaogh-
ter; for it was a swiden affray, and they
fought upon equal terms. Aud upon such
combats, upon sudden guarrels, it mat-
ters not who gave the first blow: for ac-
cording to the proverh, the second blow
mukes the aflkay. 1 Male. 456, Fosr. 277.
298. A, came home drunk, his fither or-
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dered him 1o bed; he fefused; a seuffie
ensued; B. another son, got out of beds
threw .4, on the ground and beat him;
4. in the strife, wounded #. with a pen-
knife, and be died. Ruled to be but man-
slaughter. (Nuilor’s case,) Font. 278. If
two meet together, and sttiving for the
wall, the one kills-the otlier, this is mun«
glauglhter and felony. And 8o it is, if they
had upon that sudden occusion, gone
into the ficld and fouglit, and the ons
had killed the otlicr: this bad been but

& manslaughter and no murder, becauss

all that followed was but 2 continuane
of the first sudden occasion; and.the heat
of blood, kindled by ire was hever cool
et till the blow was given, and so
m similar cases. 3 Mst. 55. 1 Huok.
455-6, So it would be, if .2 riding on
the road, B. had whipped the horse of
<4 out of the track, aud then 2 had
alighted and killed' .B. 46, A gentleman
coming to town in a chaise, befove he

aliphited: dischurged hig pistols, and by,

aceident killed o wontun, It was ruled
10 be manslaughter. 1 Stra. 481 1f ong
diwws upon ancther in-a sndden quarrel,
but mukes no-pass at him till hix sword
is drawn, and then fights with him and
Eills hiwm, it is bat maenslaughter; for he
gave his adversary time to defend him-
self, and be upon his guard. Fost. 205,
Kel. 130 2 Ld. Raym. 1493, Neither can
he be thought guilty of a greater crime,
who finding » man in bed with his wife,
or being, actually struck by him, o
pulled by the nose, or fillipped on the
forehead, immediately kills him, So, de-
fending his person from an unlawful ar-

rest, or his house against persens’ at- -

tempting to enter it forceably, &e. 1.
Huavk. (folio) 81--2--3.

From this outline, the remark of Jfr.
Bradford, in his Inquiry, pa. 41, will ape
pear to be correct. Manslaughter, he
says, as explained in: our law books, is
exceedingly comprehensive in its natoret
‘While its deepest shades partake of the
hue of murder, its lightest ave faintly
tinged with the feeble colours of care-
Icssness and inadvertence. ]

Homicide occasioned by ncc{(lent, ifle
properly called chance medley, is, where
2 man doing a lawful act, without inten-
tion of bodily harm to any person, but
not using proper caution, unfortunately
happens to kil Fost. 258. 3 Tust. 56. 1
Huwk, (folio) 73. 1 Hule. 472

Death ensuing from accidents hap
pening at sports and recreations, suchi
recreations being innocent and allowa-
ble, full within the 1ule of excusable
homicide. Fost. 259. 1 Hasok. (folio) 74
But it is not sufficient that the act upon
which death ensueth, be lawful or f.mos
cent; it must be done hi % Proper TS0
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ner, and with due caulion to prevent
mischief. Fosz. 262. If the act from which

death ensues be not malum in se, but only

malum prohibitum, as if an unqualified
person shoot at game, and by accident
kills 2 man, this will not enhance the
accident beyond its intrinsic moment.
ib. 259, 1 Hale. 475--6. If a person be
outting wood, and the head of the axe
flies off and kills a man, it is homicide
jier infortunium only. ib. 472. If workmen
‘throw stones, timber, rubbish, &e. from
an house in the ordinary course of their

" business, and kill, if they gave timely

warning, it will be but agcidental death;
if not, it is manslaughter at least. b
479--5, Fost. 262. But if done in a popu-

Ious town or street, it will be manslaugh-

ter notwithstanding such wuarning, un-
lesk it be done very early in the morn-
ing, when few people are stirring. Fost.
963. 1 Hale, 475. Kel 40. See 1 Huwk.
(folio) 74. I a man drawing a cart, &c.
Iills, if he had notice of the migchief
likely to ensue, and yet drove on, it will
be murder; if done through heedlessness

~and want of diie circumspection, it will

be mansisughter; if he took all due care,
it is but accidental death. Fosz, 263. 1
Hele, 476, If o man whip a horse on
which another is riding, whereupon he

- springs out, and runs over a child and

kills him, the rider is guilty of homicide
per infortunium, the other of manslaugh-
ter, . A man found a pistol in the
strect, which he had reason to believs
was not loaded, having tried it with'the
rammey; he carried it home and showed
it to his wife, and she standing before
him, he pulled up the cock and touched
the trigger, the pistol went 6ff and kill-
ed the woman. 1'his was ruled to be man-

_slaughter. Kel. 41. But, in the opinion

of Foster, 2 hard and illegul judgruent,
Lost. 263--4. A man went with his wife

~on a Sunday to dine at a friend’s house,

carried a gun in hopes of yport, dis-
churged it before dinner, set it in a pri-

" wate place, dined, went to church, and

in” the evening returned with his wife
and neighbowrs. 'The gun had been load-
ed by another during his absence, and
he ignorant of what had passed, took up
the gun, touched the frigger, and killed
his wife, whom he tenderly loved, and
he was acquitted. Fost, 265. But regn-
larly, if the act which occasions the
death of a man, be o trespass, or cun-
not but be attended with the manifest
danger of hurt to some man, ¢r be of
such a nature, that it cannot be used
without manifest hazard of life, and
there were na deliberate intent of mis-
chief, the killing is csteemed manslaugh-
ter. Thus, shooting at deer in a third
person’s park, throwing stoncs at ano-

ther wantonly, at play, or by parrying
with naked swords, covered with but-
tons at the points, or with swords in the
scabbards. 1 Hale, 472--3. 1 Hawk. (fo-
lio) 75. See Lost. 260--1. -
Homicide in advancement of justice
may be considered as founded in neces-

‘sity, for the ends of government will be

totally defeated, unless persons can, in
a dne course of lawy be made amenable
to justice, and therefore, where persons
having authority to arrest or imprison,
using the proper means for that purpose,
ave resigied in so doing, and the party
muking resistance is killed in the strug-
gle, this homicide is justifiable; and on
the other hand, if the party having au-
thority to arrest or, imprison, using the
proper means, happeneth to be killed,
it will be murder in all who take a part
in such resistance; for it is homicide
committed in despite of the justice of
the kingdom. This rule supposes that
resistance is made, and upon that sup-
position will hold in all cases, civil or
criminal. For in case of resistance in
either case, the party having authority:
to arrest ot imprison, may repel force
by force, and if death ensueth in the
struggle, he will be justified. This is
founded in reason and public utility; for
few men will quietly submit to an arvest,
if in every case of resistance, the party
empowered to arrest was obliged to de~
sist, and leave the business undone, The
case of bare fight in order to avoid an
arrest in a civil proceeding, and like-
wise in some cases of « cximinal nature,
will fall under & different consideration.
A defendant in 2 eivil auit heing appre-
hensive of an arrest, fieth, the officer
pursueth, and in the pursuit killeth him,
this, says lord flule, (1 Hale, 481.) will
be murder, Foster says, muvder or man-
slaughter; as circumstances may vary
the case. Forif the officer in the heat of
pursuit, and merely in order to overinke
the defendant, should trip up bis heels,
or give him a stroke with an ordinary
cudgel, or other weapon nat Ukely to kill,
and death should unhappily ensue, it
will amount to no more than manslaugh-
ter, if, in somne cuses, even to thut ofs
fence. The blnod was heated in the pur-
suit, his prey, o lasful prey, just within
his reach, aud no sign:d mischier was in-
tended. But had he made use of a dead-
1y weapon, it would have amoanted to
murder. The mischievous vindictive spi-
rit, which always must be colleeted from
circumstances, determines the nature of
ihe offence. The luw is the smne in case
of 2 mere breach of the peuce, or any
other misdemeanor short of felony. But
where feluny is committed, und the fe-
Yon flieth from justive, or a dangerous
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‘wound is given, it is the duty of every
man to use hig best endeavours for pre-
venting an escape; and if in the pursuit
the party flying is killed, where /e can-
not be etherwise overtaken, this will be
deemed justifiable homicide; for the
pursuit was not barely warrantuble, it is
what the law requires, and will punish
the wilful neglect of, It is the duty of
svery mun in these cases quietly ta yield
himself up to the justice of his country.
And for this reason it is, that flight
alone upon a charge of felony, induces
a forfeiture of goods, though the party
upon Dis trial may be acguitted of the
fact. For he hath done what in hins lay,
to stop the course of public justice.
These rules are founded in public utili-
ty, that crimes may not remain unpun-
jshed. And if in the cases last mention-
ed, the felon, or person giving a dange-
rous wound, turns upon the pursuers,
and .in the scuffle any one of them is
killed, this will be murder in the person
so resisting, and all his adherents pre-
sent and knowingly abetting. See Fost.
270--1--2. T /

Self defence naturally falls under the
head of homicide founded in necessity,
and may be considered in two different
views: 1. homicide, se et sua defendendo,
which is perfectly innocent and justifia-
ble. 9. That which is in some measure,
blameable and barely excusable. -

No place can be so sacred as to de-
prive a man of his right of sclf defence,
and oblige him to yicld himself a tame
sacrifice. Such passive conduct would,
in fact, make him criminal in the high-
st degree; for should he neglect to de-
fend himself, he would become a felo de
se. The law of natuve which dictates self
preservation, is so powerful, that it su-
persedes all other laws, and an attempt
to restrain it, is absurd aund incflica-
rlous. Dagge, on crin. law. chap. 8.
L ‘ .
In the casc of justifiable self defence,
the injored party may repel force by
foree in defence of his person, habita-
tion or property, against any one who
manifestly intends, and cndeavours by
violence or surprize to commnit o known
filony, upon either. In these cases he is
not obliged to retreat, but may pursue.
hiy adversary till he finds himself out
of danger, and if in a conflict betwecn
them he happens to kill, such killing is
Justifiable, Lol 128--9. Even his servant,
thien attendant on himn, or any other per-
fon present, may interpose for prevent-
ing mischicf. 1" Jlale 481 484, In this
case nature and social duty co-operate.
A woman in defence of hier chastily may
lawfully kill « person attempting to com-
mit 4 1ang upon her. The injury intend-

ed can never be repaired or forgotten;
and nature, to render the sex amiable,
hath implanted in the female heart, a
quick sense of honour, the pride of vir-
tue, which kindles and inflames at every
such instance of brutal lust. Here the
law of self defence plainly co-operates
with the dictates of nature. See 1 Hule.
485. An attempt is made to commit ar-
son or burglary in the habitation; the
owner or any part of his family, or even’
a lodger with him, may lawfully kill the
assailants for preventing the mischief
intended. Cro, Car. 544, See Fost. 278,
Culpable, and through the benignity of
the law, excusable, self defence, borders
very nearly upon manslaughter, and in
fact and experience, the boundaries are
in some instances, scarce perceivable;
but in consideration of law they have
been fixed. In bath cases it is supposed,
that passion hath kindled on each side,
and blows have passed between the par-
ties. But in the case of manslaughter, it
is either presumed, that the combat on
both sides bath continued to the time
the mortal stroke was given, or that the
party giving such stroke was not at that
time in imminent danger of death. He,
therefore, who, in the case of a mutual
conflict would excuse himself upon the
foot of self defence, must show, that
before a mortal stroke given, he had
declined any farther combat, and re-
treated as far as he could with safety;
and also that he killed his adversary

through mere necessity, and to avoid .

immediate death: If he fails in either of
these circumstances, he will incur the
penalties of manslanghter. Thus (1 Hale
479.) 4. being assaulted by B. returns
the blow, end a fight ensues. A. before a
mortal’ wound given, declines any far-
{her conflict, and retveats as-far as he

can with safety, and then, in his own de-

fence, kills B. this is ewcusable self de-
fence, though.2.liad given several blows,
a0t mortal, before. But if the mortal
stroke had been first given, it would
have been manslaughter. The cases here
put, suppose that the first 515snul_t was
made upon the party who killed in his
own defence. But, as in the case of man-
sluugliter upon sudden provocations,
where the parties fight on equal terms,
all malice apart, it matters not wha gave
the fivst blow; so, in this case of excu-
sable self defence, the first assault in a
sudden affiay, all malice apart, \V{ll
make no difference, if either party quits
the combat and vetreats before a mortal
wound e given. But if the first assault
be upon malice, which must be collected
from circumstances, and thq as§axl§nt,
1o give some colour for putting in e3%-
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cution the wicked purposes of his heavt,
retreats and then turns and kifls, this
will bé murder. If he had Xilled without
retreating, it would undeubtedly have,
been so; and the craft of fHying rather
aggravates thun excuges, as it is a fresh
indication of the malice already men-
tioned, the heart deliberately bent upon
mischief, The other circumstance neces»
sary to be proved in a plea of self de-
fence, is, that the fact was done from
mere neceasity, and to avoid imimediate
death: as.in Nailor’s case, before cited,
wha, coming home drunk, was ordered
fo bed by his father, and in 2 scuflle
stabbed his brother with a penknife. It
was ruled to be manslaughter, for there

did not appear to be any dnevitable neces- -

séty so as to excuse the killing in this
snynner; the deceased did not appear to
atm ¢ the prisoner’s life, but rather to
chastise him for his misbehavioyr and
insolense towards his father. See Fost.
276-7--9. But though the party assaulted
must flee a8 far as he can, either by rea-
son of some wall, ditch, or other impe-
diment; yet the assault may be so fierce
as not to allow him to yield a step, with-
out manifest danger of his life, or enor-
mous bodily harm; and then in his de-
fence he may kill his assajlant. instantly.
And this 15the doctrine of universal jus-
tice, 2s well ag of the municipal Taw.
Aund, as the manner of the defence, so is
also the time to be considered; for if the
person assaulted does not fall upon the
aggrassor Gill the affray is over, or when
heis running away, this is revenge, and
not defence. Under this excuse of self
defence, the principal civil and natural

- relations ave comprehended; thereforc

master and servant, pavent and child,
husband and wife, killing an assailant in
the neccsgayy defence of each other res-
pectively, are excused; the act of the re.
lation assisting being construed the same
as the act of the party himself, See 4
Black, Com. 183-6.

In justifizble homicide, the party is tp
bedismissed withoutany forfeiture. 8o, in
the case of desth by casualty, by the
constitution ofthe commonweatth; which,
by benign interpretation, might be con-
stened to extend bevond the obsolete
forfeitnre of deoduad. Vo the case of o

Jelo da ok, it is expressly extended. But

the commonweslth seeks not forfeitures;
nor in any case conld they be estended

beyond the life of the offender. From

mansiaughter,the forfeiture wasremoved
by act of 8th. March, 1780. (Chap. 878,
§ 4 except in caces of stabbing; and
imprisonment substituted, : :

On an indictment of murder, the par.
ty offending may be acquitied of mur-
der, and yet be found guilty of man.

slaughter; but {he jury are not corpel-
able 5o to do. Cro. EI 276. (464--5.)

In every charge of mupder, the fact
of killing being first proved, al_l the cir-
cumstances of accident, necessity, op in-
firniity, are to be satisfuctorily proved
by the prisoner, unless they apise ant of
the evidence proved against him. For
the law presumes the fact to have heen.
founded in malice, until the contrary
appeais, And when'the question is, whe-
ther the homicide was committed wil-
fully and maliciously, or under circumn-,
stances, justifying, excusing or alleviat-
ing, it is the proper and only province
of the jury, to find whether the facts al-
ledged by way of justification, exense or
alleviation, ave true. But supposing them
troe, whether such homicide be justiﬁe.d,
escused or alleviated, must be submit-
ted to the judgment of the courk. For en
a special verdict, the court ave judges
of the malice, and whether there was.
time to cool, or the act be deliberage, or
not, and. not the jury. 2 Sira. 773. 2.Ld.
Rayn. 1493. But this doctrine, in this
extent, is not adapted to the climate of
Pennsylvania. The jury muy, and do,
give generpl verdicts, judging both of
the fact and the law. It is true the court
direct in matter of law; and such also is
the English practice. See [ost. 255,
280. .

No one can excuse the killing of ano+
ther, by setting forth in a special plea,
that he did it by misadventure, or sclf
defence; but he must plead not guilty;
and give the special matter in evidence.
1 Hawk. {folio) 76. Co. Lit, 283. a.’

The act of Asscmbly of the 224 of
April, 1794, makes no other alteration
in this law, than fo "distinguish the
shades, or de%rees of crime, and appor»
tion the punishment. Thaug, all murder,
which shall be perpetrated by mesns of
poisan, or by lying in wait, or by any vther
kind of wilful, deliberate, and premeditated
killing, or which shall he committed in
the perpetration, or attempt to perpe.
trate, any greon, rape, robbery, ov burglas
7y, shall be deemed murder of the first |
degree, and shall be punished with
death. All other kinds of murder shall
be deemed murder of the second degree,
and shall be panished by imprisonment.

‘und hard labour, in the gaol and peniw.

tentiary house of Philudelphia, for a pe-
riod not less than five years, nor more
than cighteen years: but on conviction
of a second offence of murder in the se-
cond degree, the imprisonment at hard
labour shall be during life.

By thiy act, murder in the first degree,
by poison, avson, rape, vobbery, or burgla-
2y, is precisely defined; hy lyng in wai?,
not certainly, but reasenably so; but &l




ather Kinds of wilful, delilierate, and pre-
meditated killing, are left to construction
upon circumstances, by the correct, hut
henevolent principles of the common
Inw. The jury, under the direction of
the court, must ascertain it. Upon tem-
perate unimpassioped reflection, they.
can seldom err. Cases of implied mulice,
are not excluded, Pofson implics malice.
In this crime peculiarly, the circumstan-
ces aftending the case generally betray
the motives of the heart. Has the fact
been attended with such circumstances,
as carry in them the plain indications of
an heart regardless of social duty, and
fatally bent-on mischief? He who carried
his sick father against his will, from
town to town, in a cold and frosty sea-
son, o that he diad;—The mother who
Iaid ber infant in a hogstye, that it might
be devoured;—The gaoler, who by op-
pressiop of a prisoner in his power, ex-
tinguishes life, by protracted, unvelent-
ing saverity; are not these cases in which
deliberation and cruelty concur, flowing
from a wicked heart, a mind grigvpusly
depraved, and acting from moives high-
1y criminal? Xt is with a view to the act
of 1794, that the editor, in this outline,
kas drawn the cases together with con-
sidcrable labour, to enable thase who
are not of the profussion, to judge for
themselves, aud to distinguish, on 2 sub-
Jeet deeply interesting to the whole com-
munity. Wheo can wish the outline to be
filled ap, or enlarged bynew cnses? who
can wish that all the distinctions or dis-
criminations of which the act may be
susceplible, may be marked hereafler
hy judicial decisions? Thrice happy for
the commonwealth, should it remain on
our statute book, o dead letter, and ace
cumulate the rust of sges!

All murder which follows felonious
acts, which were nat formerly capital
crimes; of which numerous instances
have heen given, or in consequence of
offensive language, which has heen
deemed to be no provocation, and the
murder not premeditated, or on revarige
Predetermined; or in consequence of acts
prohibited by law, called mala prodibit;
in conscquence of riots and unlawful as-
semblies; in consequence of trespasscs
committed upon the property or poesses-
sion of another; in all similar cases
where it is evident there has been no
precedent intention to kill; and anore
particularly in cases closely bordering
on manslaughter, will be but murder in
the second degree, and according to the
shade or colour of the offence, in the
sound discretion of the court, the pun-
ishment may be apportioned by imprie
sonment and hard labour, between five
and eiphteen years. .

Conoeadment of £he deatly of bastard
children, according to the circumstances
of the case, may be punished by impri-
sonment at hard labour for any time
not excceding five years; or as a misde«
meanor,

1490,
Sompvend:

Poluntary manslaughter which the act. -

does not define, but leaves it to the com-,
men law, includes that class of cases,
formerly punished with death under the
statute of sfabbing; Killing on a sudden
quarrel,-or in consequence of peasonable
provocation, or in consequenceof an as-
sault, under circumstances which would
not exguse upon the principles of self
defence, shall be punished by imprison-
ment at hard labour, jn the gaol and pe-

nitentiary house of Phéladelfifia, for any-

time not Jess than two, nor more than
ten years, leaving a discration to appor-
tion it according to the circumstances;
and 1o give security for goad behaviour

during life, or forany less time, And for .

the sccond offence, the imprisonment

fo. not to be less than six, nor more

than fourteen years.

Tyroluntary manshaghter, happening
in consequence of an unlawful act, may,
with the leave of the court, be charged
25 a misdemeanor, and the felony waiv-
ed, and on conviction, the party be fincd,
and imprisoned as in cuses of misdemea-
nor, or both effences may be charged-in
the same indictment, and the jury may

acquit him of one and fiud hima guilty 6

the other charge. If it happen in conse-
guence of a civil trespass, it should be
charged as manslaughter. But where the
crime “ is faintly tinged with the feeble
volours of carvelessness and inadver.
teuee,” there will he enough of severity
0 its punishment as 8 misdemeanor.

All the remaining branches of horni-
cide are left ag they were, save-only that
the forfeiture anciently attending thom,,
may be considered as removed.

MAYHEM. .
Mayhem, is the violently depriving.
another of the use of such of his mem-

bers as may render him the less able in-

fighting, either to defend himself or an.
noy bis- adversary, And thercfore the
cutting off ar disabling, or _wg:zkemng“:;
san’s hand or finger, or stmlgmg' out his
eye or foretooth, or depriving him of
those parts, the loss of which, in all ani-
mals, abates their courage, are held to
be mayhems. But cutting off the ear, or

\hose, or the like, were not held to be

mayhems st common law, because they
do not weaken, but only disfigure,

By the statute of 224 & 23d Charles
2d. e 1. called the Coventry act, heing
occasioned by an assault on sir Jofs Co-
weniry, in the street, and slitting his nose

E
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in vevehge (as was supposed) for some
obnoxious words uttered by him in Par-
Jiament, it i5 enacted, that “if any per-
son shall of malice aforetheuglt, and by
lying tn wazt, unlawtully cut ouf ot disa-
ble the tongue, put out an eye, slit the-
nose, cut off a nose or lip, or cut off or
disable any limb-or memb.r of any other
person, with intent to maim or disfigure
him, 'such persou, his counsellors, aiders
and abettorsy shall be guilty of felony,’
without benefit of clergy.” This statute
was adopted in the sume terms by our
gct of 1718, « and the persons o offend.
ing, their counsellors, &c. knowing of
and privy to the offence, shall suffer
death as in cases of felony, without be-
nefit of clergy.” Vol. L pa. 114.

Tt was held, on an indictment against

. one Coke, for-slitting the nose of one

Crispe, (intending to murder him) and
who had the effrontery to rest his defence
upon this point, that the assault was
committed with an intent to urder,
{which is no felony) and not with an in-
tent to disfigure, and therefore not with.
in the statute: that if 2 man attacks ano-
ther to murder him, with such an instru-
ment as & hedge bill, which cannot but
endanger the disfiguring him; and in
such attack, happens not to kill, but only
to disfigure him, he may be indicted on
this statute, and it shall be left to the
jury whether it were not a design to
murder by disfiguring, and consequently
a malicious intent to disfigure, as well
a8 to murder. Sge 4 Black. Com, 2035
7. e

The sixth section of the act of 224
of Anvil, 1794, re-cnacts the above, and
further includes the criminal act punish-
ed by-the English statute of 37 Hen. 8.
¢. 6. of maliciously and unlawfolly cut-
ting off the ear; and this further addi-
tion. of  voluntarily, maliciously, and of
purpose, pulling or putting out an eye,
while fighting or otherwise; and, abo-
lishing the punishment of death, pun-
ishes the offender with a confinement at
hard Ianbour in the gaol and. penitentiary
house of Philadelphia, for any time not
less than two, nor more than ten years;
and also to pay a fine not exceeding one
thousand dollars, three fourths where-
of shall be for the use of the party
grieved.. -

 RAPE. )

Rape is another of the private felonies
against the body of the subject. The sta-
tute of 18th of Elizcdeth, excluded it
from the benefit of clergy. This punish-
ment of denth was adopted in Pennsyl-
vania by the 7th section of the act of
1718, vol. I pa. 113. 1t is defined to be,
¢ the carnal kuowledge of & woman for.

X

cibly, and against her will™ The sub-
Ject, says Blackstone, is highly improper
to be-publicly discussed, except only in
a cowt of justice. Nothing more will
therefore be added here. The nature of
thé crime is as well understood, as the
crime itself is detested. .

By the act of 22d of April, 1794. § 4.
The punishment of this crime, or of be-
ing accessury thereto before the fact, is
imprisonment at hard labour for a pe-
riod not less'than ten, nor more than
twenty one years, in the gaol and peni-
tentiary house of Philadelphia. For a se-
cond offence, by sect. 13, a similar im-
prisonment at hard labour, during life.

_ SODOMY, or B——-GG—RY.

This is denominated the infamous
crime against nature, committed either
with man or beast; a crime which ought
to be strictly or impartially proved, and
then as strictly and impartially punish-
ed. But it is an offence of so dark a na-
ture, so easily charged, and the negative
so difficult to be proved, that the accu-
sation should be clearly made out; fov if
false, it deserves a punishment inferior
only to the crime itself.

‘Thig offence was made felony without
henefit of clergy, by the statute of 25th
Henry 8th. revived and confirmed by sta-
tute of 5th Elizabeth, ¢. 17. and incorpo}
rated into our law by the act of 1718.
vol. 1, pa 113,

By the act of 5th April, 1790, Every
person convicted of this offence, or as
accessary thereto before the fact, shall
forfeit to-the commonwealth all his lands
and tenements, goods and chattels he
possessed at the time the crime was
committed, and at any time afterwards
until conviction, and be sentenced to un-
dergo a servitude of any term or time,
at the discretion of the court, not ex-
cecding ten years, at hard labour, &e.
And by the act of 22d of April, 1794,
the punishment for a second offence, is
}rgprisonment at Dhard labour during

1ue. '

ARSON.

If any person or persons shall be con-
victed of maliciously and voluntarily
burning the dwelling house, barn, sta-
ble or out house of another, having corn
or hay therein, he shalk suffer death. Act
of 1718, vol. 1. pa: 115.

By the act of 2ist February, 1767.
(vol. 1. pa: 272.) If any person shall ra-
liciously and voluntarily burn the dwel-
ling house, or any other house, barn or
stable adjoining thereto, or any barn or
out house, huving corn or hay therein,
although the same shall not be adjoining
to such dwelling house, belonging to any
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other, he shall suffer death without be-,
nefit of clergy.

By the uct of 21st of March, 1772:
If any person shall maliciously snd vo-
luntarily burn the state house, or any of
the adjoining offices or buildings, or any
church, meeting house, or other build-
ing for public worship, or any academy
or school house, or library belonging to
any body politic or corporate, he shall
suffer death without benefit of clergy.
Vol. 1. pa: 382.

But by the uct of 22d of April, 1794
Every person duly convicted of this
crime, or as being accessary thereto,
shall be punished by imprisonment at
hard labour, &c. for a period not less
than five, nor more than twelve years:
-and for a sccond offence, during life. .

And, by an act passed 21st March,
1806: (chap. 2687.) If any person shall
wilfully set jfire to any barn, stable or
out house, or to any barrack, rick or
stack of hay, grain or bark, with intent
2o desiroy the same, or shall be an acces-
sary before the fact, being thereof le-
gally convicted, be shall suffer an im-
prisonment at hard labour in the jail and
penitentiary house of Philadelphia, for
any term not less than five years, nor
more than twelve years, and pay a fine
not exceeding two thousand dollavs, at
the discretion of the court.

The offence of arson may be commit-
ted by wilfully setting fire to one’s own
house, provided one’s neighbour’s house
is thereby also burnt; but if no mischief
is done but to one’s own, it does not
amount to felony, though the fire was
kindled with intent to burn another’s;
for by the common law, no intention to,
vommit a felony, amounts to the same
crime, though it docs in some cases hy
particular statutes. And in this case of
arson, by the law of March, 1806, the
intent to burn and destroy, evidenced by,
the pavticular act of sctting five, though

“not made felony, is a very high misde-
meanour, and punishable with greater
severity by this law, than an actual ar-
sonry. The wilful fiving one’s own house
in o town, is said to be a high misdemea-
nour, and punishable by fine, imprison-
ment and surety for good behaviour.
And if a landlord, or reversioner, sets
fire to his own house, of which another
is in possession, under a lease from him.
‘zulf, or from those whose estate he hath,
it shall be accounted arson; for, during
the lease, the house is the property of
i}ie tenant, See 4 Black. Com. 221. Fost.

5.

BURGLARY.
By the act of 1718: If any person, or
‘Persons shall be convict of burglary,
which is a breaking snd entering o &

dwelling house of atother in the night
time, with an intent to kill some reason-
able creature, or to commit’ some other
felony within the same house, whethier
the felonious intent be executed or not,

he or they so offending, within this pro-:

vinee, bemy convicted thercof as afore-
said, shall suffer death without benefit
of clergy. Vol. L. pa: 115,

And, by an act-of 21st of March,
1772 If any person shall break and on-
ter the state house, or any of the adjoin-
ing offices or buildings, or any church,
meeting house, or other building for
public worship, or any academy or
school house, or library belonging to:
any body politic or corporate, in the
night' time, with intent to commit a fe-
lony within the same, whether the felo-
nious intent be executed or not, being
thereof legally convicted, shall stand in.
the pillory, &c. have his ears cut off, &c.
be publicly whipped, &e. and committed
tothe work house, or gaolof the county,
&c. during the space of twelye months.
Vol. 1. pa: 382, :

But, by the act of 5th of April, 1790:

Every person convicted of this offence,
or as accessary thereto before the fact,
shall forfeit to the commonwealth all hig
lands and tenements, goods and chat-
tels, whereof he was seized or possessed
at the time the crime was committed,
and at any time afterwards until convic.
tion, and be sentenced to imprisonment
at hard labour for any time, at the dis.
cretion of the court, not exceeding ten
years: and for such part of the offence
formerly punished with death, for a sev
cond. offence, imprisonment at hard Ia-
bour during life, by the act of 22d of
April, 1794, But by the 9th section of
the act of 23d of September, 1791: The
forfeiture shall extend only to the resi-
due, afier restitution made to the owner-
of gaods and chattels stolen.

In the definition of Burglary, there
are four things to be considered: the
#me, the place, the manner, and the in-
tent. .

. 1. The zime must be by night, and not
by day; for in the day time tlere is no
burglavy. If there is day light enough
begun or left, 1o discern & wan’s. face,
it is no burglary, But this does not ex-
tend to moonlight; for then many mid-

night burglaries wonld go unpunished;-

and. the malignity of the offence dors
not so properly avise- from its being
done in the dark,.as at the deml of
night, when all the creation, except
beasts of prey, are ut vest; when sleep
has disarmed the owner, and rendered
his castle defenceless, = 7

. 2 As to the place. That is now des-

cribed in our acts of Assembly. Bxvlis

1790.
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1790, sive of the-offerice described by the act

. of 1772, of an entry by night into public

' buildings with o felonious intent, and

adverting only to the original act of
1718, which follows the English law: it
seems: indispensibly necessary to form
its guilt,.that it must be in a mansién ov
dwelling house. For mo distant barn,
warehouse, or the like, are under the
same privileges, nor looked wpon as a
man’s-castle of defence; nor is a break-
Jng open. of houses wherein no man re~
sides, and which therefore, for the time
being ave not mansiont heuses, attended’
with the same circumstances of mid-
night terror. A house however, where a
man sometimes resides, and which the
owner hath only left for a short season,
withintention to teturn,is the object of
burglary, though no one e in it at the
time of the fact commniitted, And, if the
barn,.stable, or warehouse, be parcel of
the mansion houge, and within the same-
common . fence, though not under the
same reof, of contiguous, o burglary
may be committed therein; for the-capi-
tal house protects and privileges allits
- branches and appurtensnces, if within
“the curtilage or homestall. A chamber
in a college, is the munsion house of the
owner; or 2 room or lodging in any pri+
vate hause, the mansion for the time he+
ing of the lodger; if the owner does not!
hLimself dwell in the house, ot if he and'
the lodger enter by different cutward!
doors; but not wheré they aré merely
inmates, and the apariments aré but
parcal. of the ownet’s dwelling house..
5o, the liouse of a.corporation, inhahited
in scparate apmrtments, by the officers
of the body corporate, is the mangion
house of the corporation, ind ret of the
raspective officers. But if one hires @
shap, parcel of another man’s houge, and’
works. or trades in i, but never lies’
there, it is no dwelling house, rot can
burglavy be committed: therein; for by
thie lease itis severed from the rest of
thehouse, and theveforzitis notthe dwel-
Ying house of him who occupies theother
part; nor can he be said to dwell there-
in ' who never lieg there. Nor can burgla-
ry be committed jn a tent or booth erect
ed in a market or fair, though the owner
may lodge thevein; for the law regards
thus highly nothing but permanent edi-
fices, and though it may be the choice
of the owner to lodge in so fragile a te-
nement, yet his lodging there no more
makes it a burglary to bresk it open,
than it would be 1o uncover a filted
waggon in the same clréamstances, See
4 Black. Cum, 235-6,
3. As to the munner. There must be
both a bresking and an entry to cowm-
plete it. But they need not be botl dune

at onee: for, if a hole be braken one
night, and the same breakers enter the
next night through the same, they are
burglars. There must in general be aw.
actual breaking, not a mere civil tres«
pass (or leaping over idesl, invisible
boundaries) but a substantial and forci-
ble irruption, As, at least, by breaking,
or taking out the glass of, or otherwise-
opening & window, picking a lock, or
opening it with a key; lifting up the
latch of a door, or unloosing any other
fastening which the' owner has provided.
But if & person leaves his doors or win-
dows open, it is his own folly and neg-
ligence; and if 4 man enters therein, it

is o burglary; yet, if he afterwavds un- -

Tocks an inner or chamber doot, it is so.

But to come down.-a chimney, is held =

burglarious entry; for this is as much
c¢losed, as the nature of things will per-
mit. So, to knock at a door, and upow
opening it, to rush in with a felonicus
intent; or under pretence of taking lodg-
ing, to fall upon the landlord and roby
him; or to procure a contable to gain
admittatice in order to search for trai-
tors, and then to bind the constable and!
rob the house; all these entries have
becn adjudged burglarious, thoughthere
iva 110’ actuzl breaking, for the law will
not suffer itself to be trifled with by
such evasions, especially under the cloak

of legal process. So, if a servant opens

and entuts his master’s chamBer door,

with a felonious design, (1 Stra. 48L,3 -

or if any other person lodging in the
game house, or in o public inn, opens’
and enters another’s ddor, with such
evil intent, it is burglary, It the servant
¢ongpires with the roliber, and let him
into-the house by night, this is burglary
in both: (2. Stra: 881) for the sepvant
is doing an unlawful act,and the oppor-
tunity afforded him of doing it with
greaver ease, rather ag;gn'avates than ex.
tenuates the guilt. As for the entry, any
the least degree of it, with any part of
the body, or with an insteument heldt ing
the hand, is sufficient; as, t0- step over
the threshold, to put a liand or look in
at 4 window, to draw out goods, or a
pistol to demand one’s monay, ate all of'
them burglarious cntries. And it is uni-
versally agreed, that there must be both
a breakiny, either in fact or by implica-
tion, gnd also an entry in ovder to com-
plete the burglary, See 4 Black, Com.
M6~ Fust, 1089,

4, As to the éntent, Such breaking and.
entry must be with a felonious intent,
otherwise it is only a trespass. And it is
the same, and so is the act of assembly,
whether such intention be actually car-
1ed into execution, or only demonstra-

2 by somie attempt or overt act, of
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which the jury is to judge. And thete.
fore such a brexch and entry of 2 hause
a3 has been before described, by night,
* with intent to cornmit a robbery, & mair.
der, & rape, or any other felony, is burs
glary, whether the thing be actually
perpetrated or not. Nor- does it make
any difference, whether the offtrice were
felony at common law, ot only created
s by statute; since that statute which
wakes an offence felony, gives it inci.
dentally a1l the properties of a felony at

common law, See 4 Black. Com. 297
8,

ROBBERY. ‘
Robbery, which ig done by assawlting
another, on ot n¢ar the highway, putting
him in fear, and taking from- Iits person
money or other goods, to dny velie what.
soever, was to be punished by the actof
1718, ag well the robber, 4s hi$ counsel-
lors, aiders, comforters and abettors, be-
ing lawfully convicted thereof, 43 felony,
according to the tenor, ditection, form
and effect of the statutes, in such cuse
made and provided, in Great Britain,
Vol. 1, pa. 113, o
This open and violent latdiny from
the person, agrecabie to the above defi-
hition, was puhished with desth, and de-
barred the benefit of clergy, particu-
farly by the statute of 23 ffefry 8, c. 1.
The statute of 3 & 4 William and. Ma-
1, ¢ 9, took away clergy from hoth
principals and accessaries before thé
fngt, in robbery wheresoéver commit
ted, : B ‘
Corresponding to this latter statute;
it is enacted by the nct of 8th of March;
1780, that if any person or persons shall
commit rabbery, which robbery is done
Iy assaulting another, putting him in
fi:ar, and taking from his person mondy
or other goods, to dny value whatsoaver,
whether the saie robbery be committe(i
on or rear the highway, or elsewhere, il
nny pluce or places whatsoever, within
this commonwealth, he or they so of
Yeuding, his or their counsellors, aiders;
romforters and abettors, being duly con-
vinted ot attainted, shall suffer as felons;
without benefit of clergy, in like manner
as by the Jaws of this commonwealth is
wrovided in the case of robbers on or
near the highway, Vol, 1, pa. 499,
. But, by the second section of the act
in the text, every person convicted of
robbery, or as accessary thereto before
the fact, shall forfeit to the common-
wealth, lis lands and tenements, goods
and. chattels, whereof he or she was
seized or possessed at the time the
crime was committed, and at any time
afterwards until conviction, and undergo
a servitude at hard labour for any time

Yor. IL

not exceeding tan years, &¢. And for a
second offence, imprisonment at hard
labonr during life, by the act of 92d of
April, 1794, ‘
By the act of 230 of September, 1704,
any person convicted of robbery or bur-
glary, shall be ordered to restore to the
lawful owner or owners the goods and
chattels so stolen, or to pay to him of
them, the full value thereof, or of so
much thereof, as shall not be restored,
and the forfeiture of his, her, or their
lands or chattels, shall only extend 19
the restdue thereof, after such restitus
tion shall be made. o
Concealesrs of robbers, &e. who Were.
intitled to clergy by the act of 1718, are
now 1o be punished by fine and impris
sonment, by the 4th section of the net
in the text. And by the act of 4th of
April, 1807, (chap. 2805,) the imprisané
ment may be extended to any térin not
éxceeding seven-yeavs; snd the convict
gent to the penitentiary house in Philu.
delphie, at the diseretion of the court.
-~ "There youst be a takingy, vthérwise it
is no robbery. A ‘ineré atterapt to robjis
but a misdereanor, panishable by fine
and imprisompent. If the thief, having
once taken a purse, returns ity stil it is
a robbery; and so it is, whether the take
ing be sudctly from thé pevson of ano-
ther, or in hls presence only; as, where
& robber by menaces and violence, puts
a man in fear, and drives away his sheep,
or his cpttle béfore his face. But if the
taking be noteithér directly from his
person, or in'his presence, it is no robs
bery, The taking must beé by force, or a
previous putting' in fear, which is the
criterion that distinguisheés robbery from
other lsrcinies. Fbér, if one privately
steals any money, &¢. from the person
of another, and aftérwards keeps it by
putting him in fear, this is no robbery,
for the fear is subscquent. And thonghi
it i3 usual, it 1s not nccessary to lay in
tlie indictment, that the:robbery wis
committed by putting in fedr; it is sufhi-
cient if laid 1o be done by wislence: And
whien it is laid to be done by pritting in
fear, this does not imply any grest de-
gree of tervar or affright in the party
robbed; it is cnough thut so much force
or threatening by word or gesture, bé
uged, as might create an apprehension
of dangger, or induce a man to part with
his property without, or against his cons
sent, Thus, if a man be knocked down
without previous warning, and strip-
ped of his property while senseless,

though strictly he cannot be said to be

put tn fear, yet this is undoubtedly »
vobbery. Or if a person With z _swqrq._
drawn begs sn alms, and T give it him
through mistrust and: apprebension of

1760
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violence, thisis a felonious robbery. So, -

if under a pretence of sale, a man forei-
bly. extorts money from another, this
subterfuge shall not avail him. See 4
Black. Com. 242--3. Sce Fost, 128-9.

LARCINY.

Simple Larcing, is the *felonious tak-
ing and carrying away of the personal
goods of another.” The stealing of goods
above the value of twelve pence, is call-
ed grand larceny; of goods to that value
or under, petit larceny. There was for-
merly a great difference here in the
mode of trial of these offences, but the
kind of punishment was the same,though
differing in quantity. There is no other
distinetion between them. It is called
simple larciny, to distisguish it from
mixed or compound larciny, which is ac<
companied with-one, or both of the ag-
gravations of a taking from one’s house,
or person, Laveiny from the house, in
the night time, under certain circumstan-
ces, we have seen, is burglary; from the
peraon, by open and violent agsault, and
not privately, is robbery.

By the act of 1718, the party convict-
ed of this offence, his aiders, comforters

- and abettors, were to be adjudged, for

the first offence, to restore the goods
and chattels stolen, to the right owner,

" or to pay him the full value thereof, or

so much of them as cannot be restored;
the value to be set by such persons, as
the  court, before whom the offenders

“should be convicted, should appoint to

do the same, upon their oaths or affiv-
mations; also, to pay the costs of prose.
cution, with all such. other sums of mo-
ney as the same court should allow for
such owner or owner’s loss of time,
charges and disbuisements, in the ap-
prehending and prosecating such offen-
ders; and moveover, to forfeit and pay
the like value of the goods to the go-
vernor, for the support of government,
and committed to the commen gaol of
the county where they were convicted,
there to remain *till they made satisfac-

-tion for all sums so to.he adjudged or
recovered against them; and moreover,’

to be publicly whipped on his, or her, or
their bare backs, with stripes well laid
-on, not. exceeding twenty one. For the
second offence, the sentence was to be
the same, except that the forfeiture was
o be double the value of the goods sto-
fen, to the governor, for the support of
government, and the public whipping,

. with not less than twenty one, nor more

-than forty stripes: And for the third, the

same sentence, with this alteration and
addition: The forfeiture to the governor,
for the support of government, to be tre-

"ble the value of the goads stolen, and the

public whipping to-be with not less than

thirty-nine stripes, nor more than fifty:

And the court, at their discretion, were,

for such third offence, to award and give

judgment, that such offenders should be

sent to some house of correction,or pub-

lic work house, there to be set to work,

corrected and remain without bail for

such time as the justices should then

judge and award, not less than twelve

months, ner more than four years, to be

-accounted from the time of such convic-
tion, And 2 form of execution was devi-
sed, to be issued from the same court, to
inforce the restitution, &c. (which is ex-
tended to the cases of conviction for rot-

bery and urglary, by the Oth section of
the act of 23d of September, 1791,) Vol,

1 pa, 121--2. )

By the act of 24th. of February, 1720
—1, persons guilty of larciny under the
value of five shillings, were to be tried
before two justices of the peace, without
the intervention of a jury, and on convic«
tion were to be adjudged, to be immedi-
ately and publicly whipped, upon his op
her bare back, notexceeding fifteen lash-
es, or be fined forthe first offence, at the
discretion of'the said magistrates, in any
sum not exceeding twenty shillings, and
to make restitution, if able, to the party
wronged; and also to pay the charges of
prosecution and whipping, or be sent L«
the work house, or prison, to be kept at
hard labour, for any time not exceeding:
twelve days. But persons requesting to
be tried at the sessions, might there be
tried, upon giving security to appear, &c.
‘gChap. 243. Printed. in Galloway’s Edi
ion, pa. 102.) .

.. By the third section of the act in the
text, the punishment to be inflicted fur
simple larcipy, to the value of twenty
shillings, or for being an accessary before
the fact, is imprisonment at hard Jabour,
for any term not exceeding three years,
restitution of the stolen goods, and for-
feiture of the value to the state. And by
the 4th section, the act of Feb. 1720-.1,
18 repealed, and larciny under twenty
shillings shall be tried as other simple
larcinies ; and on conviction shall be
deemed perty laveiny; and the judgment:
isthe same, ¢xcept that the imprisonment
is not to exceed one year,

" By the 5th section of the act in the
text, robbery.or Iarciny of abligations or

‘bonds, bills obligatory, bills of exchange,

promigsory notes for the payment of money,
lottery tickets, paper bills of credit, cer-
tificates granted by or under the autho-

‘rity of this commonwealth, or of all, ox

any of the United States of America,
shall be punished in the same manner
as robbery, or larciny of any goods or
chattels, .
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- In consequence of.the decision in the.
case of the Commonwealth, v. Boyer. 1
Binney, 201, which was an indictment for
stealing ¢ one fen dollar note of the Pre-
~identy Directors and Company of the
Bank of North America,’ and in which
the judgment was arrested, because it
did not follow the description in the act,
Viz.* @ promissory note for the poyment of
anoney.> < bank notes” not being described
in the act, not being the subject of larci-
ny at common law; The act of 30th of
January, 1810, was passed, which de-
glares, that the robbery or larciny of any
bank note or notes of any incorporated
bank, shall be punishable in the same
Toanner as robbery or larciny of any
goods ar chattels of equal amount,

By an act of 28th of February, 1787,
{chap. 1250,) felons committed ’till they
malke restitution, shall have the benefit
of the insolvent laws; which privilege, a
subsequent act of 27th of March, 1790,
(chap. 1485,) modified so as to empower
the court to direct the felon to perform
additional labour, in commutation of the
restitution,

By the act of 27th. of March 1789,
(chap. 1400,) persons confined for thirty
days, in execution or otherwise, for any
debts, fines or forfeitures, none of which
exceed five pounds, exclusive of costs,
shall upon application, be discharged by
the gaoler, and shdll not be liable to be
again imprisoned for' the same cause.
Admitting this to apply to fines inflicted
for crimes, the remedy was partial, And
as it was ascertained that many misera-
ble wretches, who are most frequently
- the objects of punishment for larcinies,
were long«detained for the fines and for-
feitures only, after the residue of the sen-
tence. had been fulfilled; it is provided,
that in all eades of Zureiuy, or where by
law a fixed or specific fine is affixed to
the commission of any crime, the court,
in its discretion, may, in lieu thereof, as-
gess such fine as they may judge right,
not exceeding the fine heretofore affixed
by law. It also provides, that persons
convicted of felony or larciny, and sen-
- tenced to undergo an imprisonment at
hard labour, for any term not exceeding
three years, the court in their discretion,
may order the imprisonment, &ec. to be
in the county, or in the gaol and peniten-
tiary of Philadelphia. See the act of 4th
of April, 1807, (in this note, ante.)

The felonious taking of one bill obliga.
tory,. is punishable as larciny under this
act. 1 Binney, 273. With respect to goods,
found on search, suspected to be stolen.
See the 10th section of the act of 23d of
September, 1791,

Ihrse stealing was punished by the act
of Q1st of February, 1767, (chap. §57,)

on convictien, in the following mamert 1790,

For the first offence, to restore the lhiorse, -
mare o gelding to the owner, or pay him
the full value thereof, and also the costs
of prosecution, with all. such other sums
-of money as the court shall allow to such
owner for his loss of time, charges and
disbursements, in apprehending and pro-
secuting the offender; and also.pay to the
-governor, for the support of government,
the like value of the horse, &c. and stand
in the pillory during the space of one
hour, and be publicly whipped on his bare
Jback with thirty nine lashes well 1aid on,
and be committed to the work house or
gaol, for any time not exceeding .six
months. For the secoud offence, the same
sentence, with the addition of imptison.
ment at hard labour for any time not ex.
ceeding three years. Vol. 1, pa. 273, Re-
ceiving knowingly stolen horses, the same
punishment. 75. i

. By the act of 10th of March, 1780,
(chap. 8798) If any person shall felonious. -
Iy take and carry away any horse, mare
or gelding, of the property of any othér
person or persons, or of the United States
of America, and shall be thereof convict-
ed, for the first offence, he shall stand in
the pillory for one hour, and shall be pub-
licly whipped on his bave back, with thir-
ty nine lashes well laid on, and at the
same time shall have his ears cut off, and
nailed to the pillory; and for the second
offence, shall be whipped and pilloried in
like manner, and be branded on the fore~
head, in a plain and visible manner, with
the letters H, T% ,

But, by the third section of the act in
the text, the judgment is now, to restore
the horse, mare or gelding stolen, to the
owner thereof, or to pay him the full va-
lue thereof, and also pay the like value to.
the commonwealth; and moreover, un-
dergo a servitude for any term not ex-
ceeding seven years, in the discretion of
the court, and be confined, kept to hard
labour, fed and clothed as in that act is.
directed. . .

All felony includes trespass, and every
indictment for larciny must have these \
words, ¢ that he, &c. did feloniously
take and carry away,” from whence it fol-
Iows, that- if the party be guilty of no
trespass in taking the goods, he cannot
be guilty of felony in carrying them away,
Kel. 24. 8 Inst. 107. Therefore, one who
finds goods which I have lost, and anina .
Sfurand; (with a felonious intention) con-
verts them to his own use, is no felon, a
Jfortiors,.one who has the actual posses-
sion of my goods, by my delivery fora
special purpose, as 2 carrier, a taylor, or .
a friend, who is intrusted to keep them
for my use, cannot be said to steal them,
hy emhezzling them sfteywards,. 3 Jrst.
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107.-8. But if the cartier opens a bale or  sway, it s felony. Bro, Corone. 45, 160.
packof goods, or pierces avesselof wine;  Cro. EL 536-7. 8 Taust. 110, But no deli-
or if amiller who has corn to grind, takes very of goods from the owner to the of-
out part of it, 'with intent to steal: These fender upon trust, can ground a larciny:
arelarcinies, and the aninus furandi(the as, if .. lends B. a horse, and he rides
intent to steal) is manifest. So, if 2 car- away with him; or, if I send goods by a
rier, after ‘he has delivered the goods, carrier, and he carries them away, these
secretly takes away the whole, for his are nolarcinies, The goods must not be
trust was determined. 3 Jnst. 107. Bro. ammexed to the freehold, for it is but a
Corone, 160. So, where one has the bare trespass to steal corn or grass growing,
charge, or special use.of goods, but not or afiples from a iree, &e. But if the thief
the possession of them: ag a shepherd severs them at one time, whereby the
who looks after my sheep, or a butler, trespassis completed, and comas at ano.
who takes care of my plate, or a servant, ther time when they are so turned into
who keeps & key to my chamber, ov & personalty, and takes them, itislarciny.
‘grest who has a piece of plate set before  So it is, if the owner, or any one else had
him in an inn, may be guilty of falony in  severed them. 2 Kel 875, 1 Mod. 89,
fraudulently taking them away. Bro. Co- Bro. Corone. 76. 1 Vent. 187. Taking a
rona. 58, 137, 160, Poph. 84, Owen. 52. If shroud from a dead person is felony: (so
4 person intending to steal my horse, take it may be for takiing goods whose owner
out a replevin, and thereby have the{™is unknown.) 3 fust. 110, Yet, presump.
horse delivered to him by the sheriff; orrtivc evidence of felony should be admit.
one intending to rifle my goods, gets pos-! ted cautiously. And lord Jlule recom-
session froen the sheriff, by virtue of af mends, never to convict o man for-gteal.
Judgment obtained upon false affdovite; ing the goods of a person unkrown, meres
it iz felony, for itis done in' frawd of thel ly because he will give no account how
fow. 3 Inat) 64, 108. Kel. 43--4. 1 Sid.\ he came by them, unless an aotual felony
254. T Raym. 276, Yet, if one thinking be proved of such goods. 2 Hale, 289 90,

be has o title to the horse of B, seizesit A married woman commits not larceny, - -

#s his own; or supposing that B, holds of if it be done by the coercion of her hus.
him, distraing the horse of B. without band; nor can she be accessary to her
cause, thig is no felony, but a trespass, husband: But of her own accord she may
because there is a pretence of title, But, commit felony. $ Juse, 108. See 1 Hawk,
if done secretly, or being charged with  (folio) 89—~94. and 4 Black. Com. 230
ity he denies it: these circumstances may 236. .

make it a felony, 1 Hale. 509, He who - The following case was decided in
steals my goods from J. §. who had sto- the suprema court at Lancaster, 25th of
len them before, may be indicted as bav-  May, 1811, .
ing stolen them from me. So, he who Eve Spangler, Plaintiff in Brror, v. Thg
steals ' my goods in the county of Lancas. Commonwealth.

ter, and cairies them to the county of  Wilphman, C. J. This was a writ of er-

York, may be indicted in either county, ror to the court of quarter sessions of

Bro. appeal, 84. ib. Corone. 171, As theve Dawphin county. Judgment was given

- Tust not only be a vaking, but a carrying against Eve Spangler, on an indictment

- ihg guods out of an inn, has removed the indiciment, Fue

away; 30, it has been held, and is clear for stealing forr bAnk notes.
Yaw, that the least removing of the thing  'The plaintiff in error has made seve.
taken, from the place where it was be- ral points concerning the jurisdiction of
fore, is sufficient, though it be not guite the court of quarter sessions, and the
garriod off: as if a man be leading ano- process for summoning the jury, on
thet’s horse out of the close, and be ap-  which 1 shall give no epiion. It will be
pichended in the fact: or, if a guest steal.  sufficient, to consider the exception 1o
A Spangler s charged
them from his chamber down staivs; or 2* with stealing * three several promissory
thief, imending to steal plate, takes it notes for the poyment of money, viz.
out of » chest and lays it down upon the  three bank notes, each for the payment
figor, but is surprized before he can es-  of ®5. of the vabue each of five dollars

© eape with it: or, removing goods with a  lawful money of the United States; and a

A

ftlonious intention, from the fore part to promissory note for the payment of ma.
the hind part of o waggon, where he is ney, viz. 8 bank note for the payment of
detected: these ave lavcinies, 8 Znet, 108 B10. like lawful money, the property of
9. Dallican. 28, 3 Vent. 05. Bro. Coro.  William Graydon, esr.”

ne. 107, A man may corawmit lacciny by The indictment is founded on the act
taking his awn goods: as, if W2, delivers  of 5th of April, 1790, by the Ath section
goods to &, being a taylor, carrier, &c, of which, it is enacted, that robbery or
and afterwards, with an intent to charge larciny of “promissory notes for the
him, fraudulently aud secretly take them Ppryment of money,” shall be punished

VoEe S




in the same manner as robbery or lar-
ciny of any- goods ob chinttels. I'will npt
say whether the indictment ‘might not
have been supported, if the czse had
turned intirely on the act which has
been mentioned. But it is necessary to
1ake other acts into corisideration. By
the * act to amend the penal taws” pas-
sed 30th of Jan, 1810: Tt is enacted, that
rabbery or larciny of any bank note or
bank notes of any incerpurated bank, shall
be punished in the same manner as the
robbery of larciny of any gonds or chat-
tels of equal amoant. Whether the le-
+ gislature considered bank notes as in-
cluded in the terms “promissory notes
for the payment of money,” in the &ct of
Sth of April, 1799, is not certain. The
*act to amend the peuallaws® contains
7o express repeal of any part of the act
of 5th April, 1790. Yet, when larci-
ity of the notes of incorporated banks js:
made punishahle, one cannot help sup-
posing that it was intended, that notes
of unincorporated banks, should not he
the subject of larciny. Itis gvident, that
in the year 1810, it was the objeet of the
{egislature to suppress all yuincorparated

anks. This appears, not only from the
act just mentioned, but still more cleaxly
from snother act. passed the same ses-
ston, (19th March, 1810,) which bears
strongly on the case hefore the comrt.
By the first section of this last act, it is
made unlawful, after Ist Muy, 1810, for
any association of persons, who, ab the
time of passing thic act, were, or there.
after should be connected for the pur-
pose of banking, and who were ot .
corporated &y law, to make, utter, or is
sue, any bills or notes, in the nature of
bank notes, payable to bearer, or order,
or otherwise. The third section declares
it to be unlawful for any person “to of-
fer, or accept in payment, any note iss
sued from any unincorporated bank,
knowing it to be such.” The fourth sec:
tion containg a provise, that “nothing
conitained in the act should be construed
so as to discharge any ptrson or persons,
or any association of persons, who might,
before the passing of thie act, have be-
come engaged for the payment of any
sum of money, from such engagements.”
Suppese now, that a person shenld have
knuwizigly received anoté issued contra-
ry to this law, and the bank bad rc_fused
puyment, no action would lie on it, be-
cause the courts of the commanwealth
would not suffer themselves to be instru-
mental in enforcing the execution of an
unluwful contract. This principle has
been established in the cases of JAnshe-
ny's Bixecutors, v, Panlear, and JMichell,
v, Smith, both decided in this court.
There may be bank notes therefore

’

which are of no value or validity in law,
and. consequently cannot be ‘the subject
of larciny. For'although bank notes are
“ promissory notes for the payment of
money,” within the meaning of the act
of 5th April, 1790, yet that act cannot
be construed so as to afford protection
t6 notes unlawfully issued, and unlaw-
fully received. That being the case, itis
necessary, that an indictment for steals

ing bank notes, should either aver in:

general, that they were issued by a

hauk incorperated by law, or name the-

1790, -

bank, and aver that jt was incorporated, -

aor show in some sufficient mannet,, that
the notes were lawful. If this is not done,
judgment cannot be entered, because it

cannot appear to the court, that any of+’

fence has Been committed. Inasmuch -

then, as this indictment does not show
that the bank notes charged to hav

heen, stolen, were lawful notes. I am o

apinion, that the judgment of the court
of quarter sessions wus erroneous.

Yeates, ). deliveréd his opinion at

large; to the same cffect. :

. Brackepridge, J. concurred, .
Judgment reversed. ;

. See the cases of the People, vi Wilson

and Osborn. 6 Johnson’s New York Re«

ports, pa. 320. : . o

.

FORGERY, COUNTERFEITING,

UTTERING, PUBLISHING,
" Forgery, or the érimen falsi, is an of-
fence at common law, and may be de-
fined to e “the fraudulent making or
alteration of a writing, to the prejudice
of ‘another man’s right;” for which the

offender might suffer fine, imprisonment

and pillory. &
- By an act passed in 1700, (shap. 16.

vol.'1, pa. 4) Whosoever shall forge,

deface, corrupt or embezzle any char-
ters, gifts, grants, bonds, bills, wills,
conveyances or contracts, or sf}all deface
or fulsify any inroliment, registry or re-
cord, within this state, shall forfeit dou-
Dle the value of the damage thereby sus.
tained, one half whercof shall go to the
party wronged: and the party so offend-
ing, shall be discarded from all places

of trust, and publicly disgraced as a.

false person, in the pillory or otherwise,
at the discretion of the court before
whom the cause shall be tried.

‘By an act passed in 1705, (chap. 149.
vol."1, pa. 49.) I any person shall be
convicted of counterfeiting the hand or
senl of another, with an intent to defraud
such person, shall suffer three months
imprisonuent at hard labour, and be
fined treble the value he or she shall
have defrauded, or attempted to have
defranded thereby, to the use of the
party wronged; and whosoever shall
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counterfeit the privy o broad seal of the

province, being convicted thereof, shall. -

suffer seven years imprisonment as afore-
s0id, and be fined at the discretion of the
court, in any sum not exceeding ore

hundred pounds to the supportof govern-.

ment. )

If any person shall forge any entry of
acknowledgments, certificates or indorse-
ments of or on deeds, whereby the free-
hold or inheritance of any man may be
charged, he shall be liable to the penal-

ties against forgers of fulse deeds &c..Act

- of May, 28th 17145, for acknowledging

and recording of deeds, vol. 1.pa. 95,

' By the 5th section of the actof 22d of
Aprl, 1794, Every petson who shall be
concerned in printing, signing ov passing,
any counterfeit notes of the banks of

" Pemsylvania, North America, or the

United States, knowing them to be such,’
or altering any genuine notes of the said’
baiks, shall be “sentenced to undergo a
confinement in the gaol and penitentiary
house of Philadelphia for any time not
Tess than four, nor morethan fifteen years,
and shall also pay such fine as the court
shall adjudge, not exceediug one thou-
sand dollars,~or, - of the Philadelphia
%ank, by the seventh section of its incor-
porating act, passed - March -5th, 1804,
{chap. 2439) or, of the Farmers and
Mechanics bank, by the 9th section of
March, 1809. -

Bythe 20th
late the general elections, passed Febru-
ary 15th, 1799, (chap. 2009.) if any one
shall knowingly, . publish, utter, or make
use of any forged or fulse reccipts, or cer-
tificate (for payment of taxes, . or of natu-.
valization) with intent to impose the spme .
upon, or to deccive any Judge or Inspec-

their incorporating - act, passed .16th of -

" tor of any clection, such persoit shall in-
eur a fine of fifty doMars, and suffer six.

months imprisonment, and by the 22d
cection of the same act, if any judgeof
the election, inspector, clerk ot other per-
son, shall deface, alter, embezzle or.de-
stroy, any of the tickets, lists or tally pa-
pers, or certificates, after the election

" whall be closed, and the said tickets &c.

deposited &e. such person, so offending
shall, forfeit and pay the sum of three
hundred dollars to any person who shall
sue for the same within six months, and
suffer imprisonment for a term not ex-
ceeding twelve months, :
As to the punishment of forgery in
cases where the pillory was formerly part
of the sentence, sce the 4th section of the

. actin the text, and the act of 4th of April,

1807, (chap. 2305, § 1.) by which the im-
prisonment at hard labour may be ex-
tended to a period not exceeding seven
years, and by §2, may be sent to the peni-
tentiary of Philadelphia,

In:the case of the Commonwealth:v,
Searle, the defenda  was indicted at

section of the act to regu-

common Iaw, for forging and for uttering
and .publishing as true a counterfeit. ten
dollarnoteof the bank of Worth JAmerica,
He was acquitted of the forgery, and con-
victed on the sccond..count for uttering
and publishing the said note, as true and-
enuine, knowing the same to be false,
orged and counterfeited &e,

His counsel moved in arrest of judg-
‘ment for the following reasons. Because
the uttering a note of the bank of North
~JAmerica, knowing the same to be coun-
terfeit, is not indictable at common law,
but isan offence created by act of Assem-
bly, and therefore the indictment should .
have concluded “against {he act of As-
sembly,” or, ifitis an offence at common
law, still asit is punishable only by act of
Assembly, no punishment can be inflict-
ed, because the indictment does not con-
clude against the form of the act, &e.
©Afterfull argument, the following opin-
fon was delivered by the Chicf Justice. -

Tt will be necessary to consider, Ist. .

Whether the offence is indictable at com.
mon faw. 2d. ‘Whether itis punishable by
any act of Assembly, and, 3d. Whether
judgmentfor the punishment prescribed
{»y act of Assembly, can be rendered on
this indictment. i ‘
1st. It seems to have -been the opinion
of the old writers on criminal law, that
forgery at common law could not be coms
mitted with respect to any writing of 2
privatenature, unless the same was under
seal.- But this point was fully investigated
and decided to the contrary, in the case
of the King v. Ward. 2 Ld, Raym. 1461;
since which the law has been considered
as settled. In that case the indictment
contained two counts ; the 1st, forforging
an unsealed writing, with intent to de-
fraud the Duke of Buckingham, snd the
2d, for publishing the same writing, with
the game .intent. The court did not de-
cide on the second count; because thera
wasno occagjon; but I can seenoreason,
why .the publication should not be in-
dictahle, a8 well as the forgery; cvery
roischief that might be.produced by one,
might also be produced by the other, one
point decided by the court, was, that it
was immaterial whether the Duke of
Buckingham was actually injured by the
forgery or not. In giving their opinion,
they say, it may be inferred from the sta-
tute, 5" Eliz, c. 14. that the forgery of
writings without seal, was an offence at
comamon lew, because the preamble of
the statute recites, that the wicked prac-
tice_of making, forging and publishing,
deeds, writings &e. hath incrensed, chiefs
ly because the piinishments, limited by
the laws and statutes were too mild. Now
this argument has as much weight to
prove that the publication was punishable,
as that the forgery itself was, because
both are mentioned, But what T chiefly -
rely on, is, that the publicatior Is in its




nitireas dangerohs to sotiety as the for«

gery; and therefore there is no good rea~

son, whg the common law should punish
one, and not the other. There have been
so many statutes in England inflicting se-
vere punishments on forgery, and the ut-
iering and publishing forged writings,
within the last centrry, that we are not to
expect many precedents of indictments at
cotmon laxy in that copntry. .But no au-
thority, or even dictum, has béen pro-
duced .to shew that publication was not
an. offence. We. may saftly conclude
therefore, from the reason of the thing
that itis,. o S
‘We have no act of essembly expreesly
prohibiting. the forging, or uttering. of
forged notes of the Bank of North Ame-
vica. But the act of'22d of April, 1794,
§ §. that every persen who shall be con-
victed of having falsely uwered, paid, ox
. tendered in payment, any counterfeit or
forged gold or silver coln, knowing the
. same to he forged or counterfeit, or shall
be concerned in printing, forging, or pass-
ing any comnterfeit notes, of the banks of
Benpsyloania; North America, or the Uni-
ted States, kuowing them to. be such, or
altering any of the. genuine notes of any
;| of the said banks, shall; &c. The oftence
1aid in the indictment does not come with.
in this act, for the plaintiff is not charged
with passing, but only uitering and publish-
ing, which is a different thing, The dif-
_ ferent expressions.in this act, witli rezpect
1o gold and ‘silyer coin, and bank notes,
shew that the legislature intended s dif-
fevence; and there is really a difference
in the nature of things, To utter and pub-
lish, is to declare or assert, directly.or
indirectly, by words oractions, that & nate
i8 goad. To offer it in payment would-be
an_ uttering or publishing ; but it is not
passed, until it is veceived by the person
to whom it is offered, It is unnccesgar
to decide whether it would be passed, 1f
the person towhom it is offered, receives
it for the purpose of having it examined.
The indictment only charges the uitering
and publishing it 8s true and genuine.
But there is another act of assembly, pass-
ed the 5th of April, 1790, (actin the text)
which provides for the offences set forth
in tlie indictment (see the section) and by
the act of 4th of” April, 1807, this time is
fncreased to any term not exceeding seven
years, at the discretion of the tourt. There
igno doubt but this offence might have
been punished by setting in the pillory. Tt
is thegefore within the act. .
It remaing to be considered, whether
under this indictment we can give judg-
ment for the punishment prescribed by
the act of assembly. T take the law to be,
that where a statute crentes, or expressly
frohibits an offence, and inflicts a punish-
ment, the indictment must conclude
againstthe form of the statute. But where
a statute only inflicts a pynishment on

' rity.

that which was an offénce before, there 1
no recessity of mentioning the statate.
When' an indictment charges a person
with having done a thing against the form
of the statute, &c. the obvious meanin i,
that the offence was committed against
the form of the statute, without any refer-
ciiee to the punishment. This ‘seens to
be Lord Hale's idea, who says, “if an
offence be at commoit law, and also pro-
hibited by statute, with a corporal or other
penalty, yet it seems,” the party may be
indicted at common law s and then, though
it-concludes not contra forniam statutiy it
stands as an iudictment ak common law,
and’ can reccive only the penaity the com.
mon law inflicts inthat case.”: 2 Hale 191, .
The expressions of Hawkins are more ge-
neral, and less accurate. He saysy it
secms’ to Be tiken 4s'a ‘common ground,
that:a judgment by stutute shall ncver be
given on au indictment at common law,
‘as every indictment which doth not con«
clude contra formam statuti shall be taken
w0'bes I presume. his -meaning was the
same’ad Hule’s; but if his opntion was,

1750,
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that” judgment for the: punishment pre.

scribed by statute, &odld-in no ¢ase be

given on an ‘indictment not -concluding -

coritra; formam statuti, he was mistaken,
as may be proved by the highest autho-
By the statute 25 Geo, 2. ¢, 37.
The judgment in murderis altered ;- the
day of execution is mentionéd, and the
body of the criminal is' ordered. to. be dis- -
sected and mnatomized; yet the indicts
ments since that statute do not conclude
contra formem staguti, . See the-appendix
to Blackstones Com.: also, the. irial of
Barl Ferrors—State Trialseso in; many

other cases. It may'be proper to men

- tion an instance’ establishing the same

principle in Eagland, though not ani au.
thority heve, because it is since our revo-
lution, By Staz. 30 Cen. 3- ¢.48. the judg.
ments against woinen convicted of treason,
o petty treason, are altered; yet the im
diclments contipue to be drawn at com.
aon faw, ' T do not know thuttlie point
has cver before been brought befure the
courts of this state for decision; but the
precedents as far as they have been searche
ed, ave to be found in both ways. I make
no doubt but in & vast many cases, judg.

ments under acts of assembly have been.

iven on the indictments at common lasw,
pon the fullest deliberation, the cowrt are
satisfied, that the judgment ought not to
be arrested. 2 Binngy 332. "
By the act of 215t of February 1767y
(Chap. 557.) If any person ‘slmll_f'a\sely
forge, and counterfeit any coin of gold or
silver, which is now or shall be passing, or
in circulation, in this pravince, being thers-
of lawfully convicted, shall sufier death
without Denefit of clergy; and every/
person, who shall pay; or tender in pay-
ment any such forged and counterfeited
coin’ of gold oy silyer, khowing the sawe
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td be o forged and counterfeited, on con.
viction shall be sentenced to the pillory,
have both his ears cut off and nailed teo
the pillory, and be publicly whipped on
his bare back with twenty one lashes well
1aid on, and forfeit the sum of one hun.
dred pounds &e. Vol. L.p. 272,

Counterfeiting the bills of credit emits
ted by the act of 21st of Feb. 7. 1773,
{Chap. 672.) or forging the names of the
signers thereof, within the province or
elsewhere, or uttering such bills, knowing'
them to be counterfeit, was punishable
with death, without benefit of clergy.—
So of those emitted by the act of March
1785, &c. ante. p. 289.~But these crimes,
it is presumed cannot now be committed,
as the bills arenotin circulation and are
rredeemable. i o

By the act. of 22d of April 1794, the
counterfeiting gold or silver coin, or ut.
tering, paying or tendering it in payment

.&c. is punished equally, by imprisonment

at hard labour, for any tinte not less than
four, nor more than fifteen years, and a
fine not .exceeding a thousand dollars—
and a second offence of counterfeiting,
which was capital, by imprisonment
during life.~ L

Counterfeiting the brandmarks on casks,
of ‘beef and pork, was punishablé on cons
viction,for the first oflence, with forfeiture
of five pounds—the sccond offence ten
pounds, and for the third dnd every othen
offence; by imprisonment and pilloryi
Vol. 1. p. 172, (act.of 18th of Angust,
1727) and the same punishment through+
out, for counterfuiting the brand-marks un
flour casks, by :the ant of Stlt of April
1781, (Vol. L. p. 527) oa shad and Lerring
easks, Vol 1.p. 430, See p. 271, ante,

This offence o third time committed,
is of course punishable under the 4th
section of the act in the text, wnd the agt
of 4th of April, 1807.

PERJURY—SUBORNATION OF PER-
JURY;

By the act of 1718. §. 25. the statuie
yaade in the 5th year of queen Elizaberh,
¢. 9. entitled < an act for the punishment
of such persons as shall procurs or com-
mit any wilful perjury, shall be ohserved
in this province, and be duly put in cxe-
cution, as well against thogse that shall
falsify their allirmations, as those who
shall fulsify theiv oaths, or be convicted
of subornation of perjury. Vol.i. p. 120,

T'his statute is still in force, except tlia
10th, 11th, 12th and 13th scetions, which
are mapplicable to this commanwealth,
and except the punishment by imprisou-
ment and puying of money, which is ulters
ed by our penat laws,

The parts of the statute in foree heva
follow :me

“All and every person and persons,
which shall unlawfully and corruptly pro-
rure any Witness or witnesses, by letters,

rewards, promises, ot by any other sinis.
ter and unlawful labour and means what.
soever, to commit any wilful and corrupt
perjiry, in any matter or cause depending
in suit and variance, by any writ, sction,
bill, complaint, or information, in any wise
touching and concerning uny lunds, tene.
ments or hereditaments, or any goods,
chattels, debts or damages, (in any court
fraving authority, &c.) or shall likewise
unlawfully and corruptly procure or su.
born any witness, or witnesses, to testif}
in_perpetuain rei memoriam, every suc
offender being thereof lawfilly convicted,
&c.—No person so convicted or attwinted,
to be from thenceforth recerved as a wit.
nes3 to be deposed and sworn in any court
of record until such time as the judgment
given against him be reversed, &e. t

If any person, either by the subornation,
unlawful procurement, sinister persun.
gion, or means of any others; or by their
own act, consent: or agreement, wilfully
and corruptly commit any mauner of wil
ful pexjury by his or- their deposition, iri
‘any court &c. or being examined ad pers
petuam rei memoriam; that then every
person o offending, and belng theredf
duly eonvict ofiuttainted &e. shall &c,
and thie oath of such person so offending;
from thenceforthy hot to be received in
dny court of record &e. until such judg-
ment be reversed &e, i’ i
 As well the Judge ‘or Judges of the
zourt where any auit i3 or shall bey and
whereupon any such perjury is ot shall
happen to bu committed, us also the juss
tices of Assize and Gaol Delivery, in du:}r
suverul cireults, and the Justices of the
pueuce in every county, attheir Quarter
sessiong, shall have full power and antho.
rity, by virtue hereof) to enquire of «ll and
every the defaulls aml bffunces, purpe.
teated, cotmuitted - ur done, eontrary 1o
this uct, by innuicition, preseutinent; bilt
or {infurmation) before them exhibited;
or gtherwize lawi'ull({ to hear and deter
Inine the sume, and thereupou to give
Judgpnent, reward, process snd exeeu-
tonof the same, aceording to the course
of the laws, &e X C .

By the uctof 1718, § 24. Subornation of
perjury, not only with respest to wny
cause depending o suit wd varviance, but.
in ty mubier; eause or thing whatsoever,
upon outh or affirmation, wus punishable
by furfiitwre of forty poands, owelalf (o
thie Govertor, for the support of governs
muent, and the other hulf o the puty
grieved. Butlor wint of' lauds, goods &
A satisfy the wdd forty pounds, such of-
ieoder, bolaw convieted or attainted of
perjury or subpation aforesuid, was to
sutler impsisonment for the space of six
months, aud stund on the pillory &e,

Perjury in proving deeds &e. to incur
the like penaltics, as if the oath or affir-
mation bad been in any court of vecord,
vob.1, pas 95.
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Yulse affiemation to incur the same

penultics us wilful and, corrupt petjury,

y the luws of Great Britain, vol. 1, pa,
111, 112,

Witnesses for prisoners, swearing or
affirming falsely in their evidence to in.
cur the like penalties, vol. I, pa, 112.

Insvlvent debtor, committing perjury,
on his discharge, by oath or affirmation,

10 incur the like penalties, and may be -

taken in execution de novo, vol.1, p. 184,

Persons swearing falsely by an uplifted
hund, to incur the like penalties, vol. X,
p. 368

For perjury at elections, under the elec-
tion law, see the act of the 15th of Febru-
ary, 1799, (chap. 2009.) Sce the 4th
gection of the act in the text—DBut now,
by an act passed the 3d of April, 1804,
(chap, 2510.) every person who shall
commit perjury orsuborn, or procure any
person to commit perjury, by wilfully and
falsely swearing or affirming, shall, upon
being thereof convicted in any court of
1aw within this commoniwealth, forfeit and
pay any sum not excecding five hundred
dollars, and suffer imprisonment, and be
kept at hard labour during any term not
exceeding seven years, at the discretion
of the court before whom such conviction
shall be had; and further shall theveafier
be disqualified trom holding any office of
honour, trust or profit in this common-
wealth, and from being admitted as alegal
witness in ainy matter of controversy : and
so much of any law hereby altered, is re-
pealed. ’

For other cases, under purticular acts
of assembly, in which perjury may be
committed, Sece the general Index, titley
Perjury,

Perjury is defined by Sir Edward Cole,
to be a crime committed when a lowfied
path is administered, in some judicial pro-
ceeding to a person who swears wilf‘z:lly,
absolutely, and falsely, in & matter mate.
riaf, to the issue, or point in question. 3.
Zist. The law takes no notice of any
perjury, but such as is committed in some
couit of Justice, having power to admin-
ister an oath; or before some magistrate
or proper ollicer invesied with similar
authority, in some proceedings relative to
a civil suit, or a criminal -prosecution ;
but iukes 0o notice of a voluntary affidavit
in any esteajudicial matter,  The perjury
must also be coryupt (that is malo animo, -
or with & wicked intention) wilful, posi-
tive and ubsolute ; not upon surprize or

the like; itinust also be upon some point -

materiad to the question m dispute ; for
i it only he in sone trifling collateral cirw
cunistunce to which no regard is paid, it
Is no more penal than in the voluntary,
extrajudicial ouths before  mentioned.
Subornation of perjury, we have seen, is
thie offuiice of procuring another to take
sich a ialse oath, as constitutes perjury
in the principal, The prosecution is usu-

Vou. Il 4
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ally carried on for the offence at common
law. See 4 Bluck, Com, 137.—8. -

The statute of Efizabeth does not reach
every case; and in Ingland has been
supplied by various subscquent statutes ;
and here, by the last act on the subject,
of the 3d of April 1804. The punishment
far exceeds that in the statute ; and the
terms used being general, « wilfully and
falsely swearing or affirming” would ap-
pear to include every thing which is per-
Jury at common law.

Since this note went to press, the fol.
lowing important case occurred ; and no
apology will be necessary for its insertion
at large,

Frederick Kiwmer, Plaintiff in Error, .
the Comamonwealth.

Indictment for perjury, in the Court of
Quarter Sessions of Berks County,

The Defendant was convicted, and the
Jjudgment rendered was us follows : # Ist
vipril 1811. Sentence and judgment of
the court is, that the smd Irederieé
Kramer pay a fine of one hundred dollars
to the commoniealth, undergo an impri.
sonment, at bard labour for six calendar-
months from this day in the Gaol of Berks
Coutity, and during that time to be con-
fined, fed, cloathed, and treated as the
law directs, and further that the said
Frederick Eremner shull hereafter be dis-
qualified from holding any office of
honour, trust oxr profit in,this common.
wealth, and from beihg admitted as a
legal witacss in any matter of cohtrover-
sy, and that he pay the costs of prosecu-
tion, and stand committed until this sen
tence be ¢omplied with, ’

Several errors were assigned; but as
the opinion of the court was expressed
upon two points only, it will be unnecess
su.riy to state the others.

. That the Court of Quarter Sessions
has no jurisdiction in cases of gerjury,

2. That'the judgment rendered on the
verdict is illegal, and contrary to the act
of assembly. 1

The argument came on at the Supreme
Court for the Lancaster district, May
term 1811, and on the 27th of May, the
opinions of the judges were delivered as
follow. )

Tilghman, C. J. Thisis a writ of errar
to the Court of Quarter Sessions of Berks,
in which the Plaintiff in error was indicted
and convicted of perjury. Many errors
bave been assigned ; there are but two,
however, on which I think it necessary to’
give an opinjon. The first is, that the
court below had no juvisdiction. Sccond,
that the punishment awarded is greater
than is wurranted by Iaw,

1. As the Court of Quarter Sessions
exercises an extensive criminal jurisdic.
tion, it is of importunce that no doubt
should remin on that subject. I shall
endeavour, therefore to murk the tive of
its jurisdiction distinctly, in ovder tht

)
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the legislature, if they think it necessary,
‘may alter it, Tt is provided by our
present constitution, made in the year
1790, that there shall be a2 Court of
"Quarter Sessions of the peace, and a
*Court of Common pleas for each county ;
rand that the judges of the Court of Com-
mon Pleas of each county, amy two of
whom shall be a quorum, shall-compose

. the Court of Quarter Sessions of the.

peace, It is also provided, that the judp-
es-of the Court of Common  pleas in
each county, shall by virtue of their offi.-
ces, be justices of oyerand feraniner and
general gaol delivery, for the trial of capi~
2al and other offenders therein; and any
two of them, the president being one,
shall be a grorum. The constitution is
. silent as to the jurisdiction of the Quarter
Sessions, from whence it is to be inferred,
that it is to be considered as a court
whose jurisdiction was well known, and
in which it was not intended to make any
alteration. This leads me to inquive,
what was the jurisdiction of this court
previous to the adoption of the constitu-
tion. At the time of the Ameyican revolu-
‘tion, all authority under the king of Great
Britain having ceased, it became neces-
sary to reorganizé the courts of justice,
Accordingly we find that by an act pass.
ed 28th of January 1777."(Vol. 1. pa.
.430.) the several courts were re-gstablisha
ed, with the same jurisdiction that they
possessed before that time. The question
‘Teeurs ; what was the jurisdiction of the
“Court of Quarter Sessions? On this head

- we are not left to conjecture. The foun-

dation of that, and other courts is found
in an act passed 22d of May 1722, en-
titled “an act for establishing courts of

. judicature in this province? (Vol, 1. pa.

"131.) By the second section it is enacted,
“that there shall be a court styled % The
‘General Quarter Sessions of the peace,
and gaol delivery,” holden and kept
four times a year in each county, The
third section provides, that the justices of
the peace, or any three of them, ¢ shall
and may hold the snid General Sessions
of the peace and gaol defivery according
tolaw, and as fully and effectually as any
Justices of the peace, justices of the as-
$iz¢, justices of oyer and termituer or of
gaol delivery may or can do® It would
seem from this, that the court of Quarter .
8essions were to have jurisdiction of capis
2al offences, But that this was not the
case, will appear clearly from other parts
of the act. The third section difeets,
that every recogninunce taken before any
of the justices, for suspicion of any man«
ner of felon V> or other cvime not triable in
the Court of Quarter Sessions of the peace
and gaol delivary, * sl be cortified be-
fore the,;usticc.g of the Supreme Court of
oyer and terminer, By the 18th section,
the justices of the Swpreme Cowrt ave
aythorized and empowered, from time to
_ me, to deliver the gaols of all persous

et

who then were, ot thereafter should be
committed for ¢ treason, murder, and
such other crimes, as by the laws of the
province then were, or thereafter should
be made capital or felonies of death>
When all parts of this act arve considered,
the intention is plain, that crimes punish-
able with death should be tried by the
Jjustices of the Supreme Court, and all
other offences, by the courts of Quarter
Sessions, But the justices of the Su-
preme Court had likewise jurisdiction of
inferior offences, when holding courts of
oyer and terniner and general gaol de-
livery, That this was the boundary of
the respective d’urisdictions, I have
ways understood, and the records of the
several courts before the revolution will
prove it. By the merciful improvements
of our penal code, in the year 1790, and
since, o crime but murder of an atrocious
nature, is now punished with death. But
that has produced no alteration in the cri.
minal jurisdiction, so far as relates to the
sessions, Those crimes which were foraner-
Iy punished with death, remain out of the
Jjurisdiction of the Courts of Quarter
Sessions, (See act of 22d of April 1794.
*§. 16.) They may be tried, however, by
the same persons, who now compose the
Court "of Quarter Sessions, provided the
president attends, bectiuse vas before
mentioned, the judges of the Courts of
Common Pleds compose the Courts of
Quarter Sessions, and by virtue of their
offices, ave justices of ayer and terminer,
and general gaol delivery. 1t sometimes
happens that the sickness of the presi-
dent prevents the holding' of counts of’
oyer and derminer, and in that case, the
offences of perjury and forgery &, may
be tried in the sessions, If this be
thonght improper, the legislature Lave
the power to order it otherwise; as the
Tww now stunds, I have no doubt of the
jurisdiction of the Court of Quarter
Sesaiona.

1 will now consider the second point ;
the judgment rendered by the cotut
befow. In order to understand this mat.
ter, it will be necessary to take o view of
severnl acts of ussembly relutive to the
punishment of perjury. "By the 4th sce-
tion of the act of 5th of April 1790, o
certain class of offences, i which pevjury
is included, were made punishable (in-
stead of cutting off the cars &e.) by fine
and iraprisonment at hard lubour, not
exceeding the term of two yoars, and
during the time of imprisomment, they
were 1o be ful, cloathed and treated in
the numner direeted in another part ot
the sidd act, This Taanner of treatment.
was ditlerent in the gaol of the county of
Philudelphia, from what it was in the
guols of the other counties, for reasons
whieh it Is unneeessary to mention, “Lhe
prescnt subject, relates to the latter only.
The Z8th seel. of the agt deseribes the
mamer in which those repsons showld be
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trested who were confinedin gaols, other
than that of the county of Priladelphia,
yVithout mentioning the whole of it, it
is sufficient to say, that the keepers of
. the gaol were authorized; in case the
convicts were idle, or refused to labour,
orwere guilty of any ¢respass, to withhold
from them all sustenance except bread
and water, to put iroz yoker round their
necks, chains upon their legs, or otherwise
restrain in irons such as should be incor-
rigible, or irreclaimable without such
severity. This mode of treatment may
amount to a heavy punishment, and it has
always constituted part of the judgment
against conviets who were subject to it.
To avoid prolixity, the judges have
generally used this mode of expression,
¢ that he shall be confined, fed, cloathed
and treated as is directed by law.”
These are the expressions in the present
judgment, and that is the error com-
plained of. Having shewn what was
Jormerly the punishment of perjury, let
na see whatit mowis. This will be found
in an act intitled *ag act for the punish-
ment of perjury or subornation of per-
jury” passed 3d of April1804. The con-
vict is made liable to a fine, not exceed-
ing five hundved dollars, imprisonment
at hard labour during any térm not ex-
ceeding seven years, -disqualification
from holding any offices of honour, trust
ar profit, and from being a legal witness
in “any matter of controversy. The
second section repeals se much of any
former law as is thereby altered or sup-
plied. This act was certainly intended
io define the complete punishment of
petjury, and every former law, so far as
the same related to punishment, was
repealed.  Now we sec that nothing is
said in the act of the manner in which

convicts were to be treated, during their.
The question then is; -

imprisonment.
had the court a right to direct the man-
" mer? They certainly had not, uniess this
act can be connected with the former act,
50 as to retain that part . of the former,
which prescribes the mammer of treat«
ment. If the manner of freatment is a
substantial part of the punishment, and if
every thing in former laws, inflicting pun-
Ishinent, was repealed, this connection
cannot be supported. But besides it will
appear, that the 28th section of the act
of 4th of April 1790, was confined to
_persons sentenced to hard lahour, under
the provisions of that act. 'The express
sions are ¢ the malefactors sentenced to
hard Yabour as aforesaid ;"that is to say,
under the provisions in that act, for the
punishment of the several offences
thercin mentioned. I know of no law, by
which persons, in general, who are sen-
1enced to imprisonment at hard labour,
are made liable to any particular treat-
ment, On the contrary, the mode o
2reatment is preseribed in the several acts
by which the punishment is directed,

-tody of
man shall be fed, clothed and treuted, as"

This will appear by the act of 22d of
April 1794. § 4. 5. and 6. by which per-
sons punishable by imprisonment at hard
labour, for the crimes of high treason,
arson, rape, murder of the second degree,
forgery, and counterfeiting of gold and
silver coin, passing counterfeit notes of
sundry banks, and maim, are expressty
made subjectto the treatment prescribed
by an act entitled “ an act to veform the
penal Jaws of this state,” or by the pro.
visions of the said act of 22d of April
1794, which made some alterations in the

treatment prescribed by the former; and .

it is remarkable, that in the 7th section
of the act of 22d of April 1794, the pune
ishment of voluntary manslaughter, is, by
hard labour, and solitary sonfinement, but
no particular treatment is preseribed,
from whence Y infer, that persons convic.
ted of that offence, were not intended to
be Yable to the same treatment with the
offenders mentioned in the 4th, 5th and’
6th sections. But it has been contended,
that the words in this judgment, which
relate to the feeding, cfotlzmg and treat.

ment, shall he rejected as surplusage; |

because, if the law divects no particular
manner of feeding, &c. that part of the
judgment can have no operationI can«
not think so. These words were cer-
tainly intended to have an operation, and
will perplex the gaoler who has the cus«

{)he prisoner. To adjudge that 2’

the law directs, implies an assertion that
the law djrects some particular mode of
feeding, &c. A judgment in a criminal
case must not be expressed in terms
which tend to mislead the persons by
whom it i$ to be executed. T am there.
fore of opinion, that the judgment of the

Court of Quarter Sessions was errone-

ous,

Yeates, J—~The present writ of error
has been argued with singnlay zeal and
ingenuity. ¢
sider ali the different exceptions which

have been taken to the proceedings ; but’
it is highly important to the peace and

good order of the cominunity, that the
opinion of this court should be known as
to the legitimate jurisdiction of the courts
of weneral Quarter Sessions of the peace
and gaol delivery of this state.

Tt has been strenuously contended,
that the powers of the sessions here, are
the same as in England; that their au.
thority is deyived from the commission of
the justices founded on the statute of 34
Edw. 3,¢. 1. and that the words of the
statute have received a known construc-
tion. - 2 Hawk, c. 8. § 18—4 Black. Com,
271, No indictment lies before justices
of the peace for forgery, or for perjury at
common law ; but perjury on the'statute
of “5 Bliz. is indictable in the sessions,
because it is so directed by the sta.
tute. 1 Salk, 406. an indictment for per-

jury at the Quarter Sessions, at vommon -

T deem it superfiuous to cone.

1790,



1790,
gy pmeensd

a

b

38

PSR

Iaw, was quashed for want of jurisdic.
tion, 2 Stra. 1088, )
" T am fully satisfied, that the jurisdiction
of the scssions is solely founded on our
own acts of assembly; and therefore I
ghall examine those laws as far backas X
have ‘materials in my power, o
The establishing of all courts of judi.
cature within the government, Wwas
granted to the first propriefary, by the
royal charter. (See Appendix.) An act
for cstublishing courts of judicature was
passed, 18 William. 3. in 1701, (chap.
106, in repealed laws of 1701, vol. 1, p.
x1) which was repealed by the queen in
council, 7th of Feb. 1705, (ib. p. lvii.)—
Another act was made, 9th ann. in 1710,
(3. p. xiil.) which wus also repealed in
council, 20th of Feb. 1713. (. p. lviil, )
An. act for' establishing the Courts” of
General Quarter Sessions was made 28th
May 1715, (ib, ¢, 202. p. xiv.) which was
repealed by the lords justices 21st July,
1719, with two other acts for establishing
Couris of Common Pleas, and a Supreme,
or Provineial Coust of Law and Equity.
(Zb. p. viii)—An uct for the better recove-
vy of fines and forfeitures due (o' the go-
wernor and government of this province,
was passed 28t of May, 1715, (¢6. ¢. 206.
p. xiv.) which directed, that all fines &c,
set in the Supreme Court, or in any of
the Courts of Common Pleas, Courts of
General Quarter Sessions of the peace and

~ gaol delivery, or before the special courts

of Oper and Terminer, shall be estreated
into the Supreme Court, This act con-
tinued in force, untilitwas repenled by a
law passed 18th March, 1780. (ib c.

. 888. p. liv.) The act for establishing

rourts of judicature, passed 22d of May
1722. (Vol. 1. p. 131.)—The second sec-
tion erects o Court of General Quarter
Sessions of the feace and gaol delivery,
which shall be bolden four times in every
year in each county ; and, by sect. 3, the
justices thereof shall hold the same court
aceording to law, and ac fully and ¢ffec.
gually as yny justices of the peace, justices
of the assizt, justices of Oper and “L'ermi-
#ery or of gaol delivery, tay or can do.
The 4th section directs them to certify
their recognizances {o the next sessions,
But every recosmizance for suspicions of
any manner of [elony aot -trioble before.
#hem, shall be certificd before justices of
the Supréme Court of Gyer and Terminer.
The 13th section gives very extensive

powers {o the judges of the Supreme-

Court, andl it s declured by section 19.
that all capital offences or felonies of
death, shall be cnrnired of, heard and
determined. hefore the same judges, It
i enacted then in express terms, that the
Courts of Goneral Quaricr Seasions of the
-peace and gaol delivery, ghall possess all
the powers of fuatices of the assize, of
Geer and Lerminer und guol delivery,
but s to capital offences, or felonies of
death, the Jurisdiction is confined to the

Snpreme Court. The law as well as one
Ppresent constitution, clearly bad in view
the powers exercised by such official
charicters in the kingdom of England,
concerning which an accurate knowledge
can be obtained from the English books
but the limits of jurisdiction of the Su.
preme Court and Quarter Sessions are
precisely dvawn. The sessions have &
concurrent jurisdiction with the Supreme
Court as to all crimes cognizable before
them, except as to capital offences, or
felonies of death. Perjury was an offence
riot capital, and of course, trinble in the
sessions~There is no ambiguity in the
words of the act, :
" We are told, that jnstices of the pence
in England, notwithstanding the general
expressions of stat. 34 Bdw. 3, c. 1. sel-
dom, if ever try any greater offence than
small felonies within the benefit of clergy;
and that they have no jurisdiction in
cases of forgery or perjury at common
law, according to the authorities cited.
Be it 80,—The law is so scttled by ju-
dicial decisions, But in Peansylvania the
act of assembly has received a different
construction, and the law is settled other-
wise. Tt has been the uniform practice
since the passing of the act, to prosecute
forgery and perjury cither in the ses.,
sions, or court of Oyer and Terminer, at,
the election of the person who conducts
the prosecutions; mnd vumerous judg-
ments for those offences have becn ren.
dered in the sessions, The practical ex-
position of a law during a period of
eighty-seven years, would have a most
powerful effect, if even the words of it
were dubious, which I firmly deny to be
t'he case here~—~I have no doubt, there-
fore, of the power of the Quarter Scsw
sions to try the present indictment.
. Exceptions have been taken to the
Jjudgment given upan the indictment, in-
asmuch as the prisoner was sentenced to
undergo an imprisonment at 4ard labour
~in the gaol of Berks county, and during
that time be confined, fed, tlouthed an
treated as the law directs. It is admitted
that the other-parts of the sentence were
conformable to the act for the punish-
ment of perjury, or subornation of per-
Jury, passed on' the 3d of April 1804.—
During the argument it was taken for
granted, that the adjective hard was not
to be found in the act, and so it appeare
ed from vol. 7th of Bioren’s edition, p.
398. But the 6th vol. of Bailey’s edition
(Pamphlet-Laws.) p. 513, inserts that
word. I rvegret that such u variance
should exist in the different editions of
our Jaws, us it muy lead to very serious
consequences. I found myself therefore,
under the necéssity of examining the
original law in the seeretary’s office, and
found that the tevms hard labour were in-
cluded therein, The first ground of ex-
ception is therefore removed, but the Jast

remping in full force. It hasbeen suid on
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the part of the commonwealth, that the
second section of this act repeals so much
only of any former law as’is thereby al-
tered or supplied, and consequently the
Pprovisions in the close of the 4th section
of the luw of 5th April 1790 (in the text)
s to confining, feeding, clothing and ireat-
ing a convict as the fucw directs, remain in
foil force. It is contended that the
punishment of perjury or subornation of
perjury is merely cumulative; but if the
court should be of a different opinion,
those words in the judgment, are merely
superfluous, and impose, at all events no
bardship on the prisoner which is not
warranted by law. To this it may be
Justly answered, that odious as the crime
of perjury is, and injurious as it moy be
1o the interests of socicty, the punishiment
preseribed by the Jegislature is sufficient-
Iy severe without recurring to forced cons
£truction :—a fine not exccedng $500.—
Imprisonment at hard lahour, during any
term not exceeding seven years,—dis-

qualification from holding any office_of"-

honour, trust or profit, and disability as
& witness, are serious evils, which would
deter any man from the commission of an
oflence, ‘'who can be vestrained by the
passion of fear—If the legislature had

intended to have gone further they would

have sajd so in express terms: They
seem to have made lhese provisions as a
complete substitute for the former pun-
ishment prescribed by law.

The words cannot be deemed super-
fluous. They have a definitive meaning
in the act of 5th of April 1790, § 28. as
to malefuctors sentenced to hard labour
in the several counties of this state, otlier
than the county of Philadelphia. All
puwer of self goverment is taken from
them; and in casc they shall refuse to

labour, ave idle, or are guilty of any tres-.

pass, all sustenance, cxcept bread _u.nd
water may be withheld from them ; iron
yokes may be put avound their necks,
chains upon their leg, or legs, &c. In
the 4th, 5th, 6th and 10th sections of the
act of 22d of Apnil 1794, (ame.) we find
superadded to the punishment at hard
fabour of the several offenders thercin
specified, that they shall be kept, treated
and dealt with in the manner preseribed
by the act of 5th of April.1790; but in
the 7th section, it is declared, that one
convicted of a second manslwghter shall
undergo an imprisonment at hard labour
for any time not less than six, nor more
than fourteen yewrs, Two conclusions
mey be fairly dedured herefrom; ohe,

that- where it was meant to inflict this

mode of treatment, it js so expressed in
plain terms; and in the second place,
that these words carry with them a pre-
cise and distinet meaning. If the ex-
pressions of the act do not imperiously
demand, that the confining, feeding, clothen
ing and treating the prisoner as the law

direetn, shanld be made part of the sen- -

tence, the insertion of them thercinuatur 1790,

Cmagremd

rally leads to an undue severity on the
part of the gaoler, and tends to mislead,
a ministerial officer in the discharge of
his duty in_a point which ought to be
free from all ambiguity. I am therefore
of opinion that the judgment of the Ses~
sions should be reversed.

Brackenridge J. concurred, and added,
that the quarter session, liave jurisdiction
of all offences not capitiel, and any twa o'
them, without the president of the dis
trict, may try such ofiences as are not
capital. Vet 'there is great reason why,
in the absence of the president, they
should be confined to misdemesnors,.
Bat. this must be by an act of the legis-
lature, And the veason, I tuke it, why it
has not hevetofore atiracted the attention
of the courts or of the country, lias been,
that seldom has the Court of Quarter:
Sessions, in the absence of the president,
proceeded to the (riul.of any thing afeve:’
a misdemesnory, md I may say, seldom
even this, without the president, who was
rarely absent, save in this district, from:
extraordinary indisposition.

Judgmentof the Cowrt of Quarter Sca«
sions reversed, . : ’

BREAKERS OF PRISON~-ESCAPE.

By the act of 1718, § 18, he or they,
who shall happen to break prison, shall
nat have judgment of life or member for.
hreaking of prison only ; except thecause
for which he or they were tuken and im. -
prisoned did require sueh judgment, had
he been convictaccording to law. Vol. 1,

. 117,

P Breach of prison, by the offender him-
self, when commitied for any couse, was
felony ot common Jaw; or even conspivs
ing to break it. Ouv act, which mitigated
this scverity, followed the statute of
1Edw. 2. de’ frangentibus prisonans, And .
to break prison (whether it be the counly
gaol, or other usual place of security)
when lawfully confined upon any iuferior.
charge, is still punishable by the English
law, as a high misdemesnor, by, fine and
imprisonment. For the et which ordabis
that such offence shall be no longer capt-
tal, never menut to exempt it cnbrclyfrox‘,;!
every degree of punishment, sce 4 Blach,
Com, 1303 and also of escapes after an
arvest, b, : .

This offence, before conviction, does
not appear to be othetwise aitered by any .
act of assembly. But afier conviction, 1t . *
was to be punished by additional bard k-
bour, and corporal punishment by the 32d
section of the actin the text, And by the |
13th section of the act of 224 of April,
1794, if uny person sentenged to hard la-
bour and solitary confinement, shall es- .
cape, or be purdoned, and after his escape
or pardon shall be guilty of any such of-
fence as on the 15th of Sept, 1786, was
capital, or a felony of death without bene«
fitof clergy, such person shallbe sentenpeg .
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49 undergo an imprisonment for the term
of twenty-five years, and. shall be confined
in the solitary cells, at the discretion of
the mspectors. - ‘
. So, rescue, is the forcibly and know-
ingly freeing another from an arrest or
imprisonment, and is generally the same
offence in the stranger so rescuing, as it
would have been in a gaoler to have vo-
luntarily permitted an escape. A rescue,
therefore, of one apprehended for felony,
is felony; for treason, treason; and for a
misdemesnor, a misdemesnor also. But
here likewise, as upon voluntary escapes,
the principal must first be attainted, or
receive judgment, before the rescuer can
1;; punished. See 4 Black. Cotn, 129~

BLASPHEMY.

"This offénce is punished, on conviction,
by a fine of ten pounds, for the use of the
poor, and three months imprisonment at
hard labour, for the use of the poor. Vol,
ip. 6—7. And by act of 2lst March,
1806, the fine may be any sum not more
than ten pounds.

' BARRATRY.

This common law offence is punishable
by discretionary fine and imprisonment,
by force of the statute of 34 Edw. 3. c. 1.

Vol. i.p. 6.
BIGAMY.
This offence is punished by imptison-
ment at hard labour for any term not ex-
¢eeding two years, by the 4th section of
the act in the text. See-vol. L. p. 29—30.

TFORNICATION AND BASTARDV~—
ADULTERY—~INCEST.

Tncestuous fornication and adultery, be-
sides the usnal punishment, was subject
10 a fine of one third part of the offender’s
estate~Vol. L. . 26.  Simple fornication,
1o o fine not exceeding ten pounds. Adul
tery, to a fine not exceeding fifty pounds,
and. imprisonment for a time not less than
threc, nor more than twelve months. See
vol. &, p. 27. and the act of 2ist March,

1806.
FORCIBLE ENTRY.

Forcible Entry, or Detainer, is, violently
‘aking or keeping possession of lands and
tenements, with menaces, force and arms,
and without the authority of law. See
wol. i.p. 1.

Removing Land Marks—Cutting Time -

ber Trees (unlawfully) on another’s land,
declared to be pumshable in the Quarter
Sessions, by act of the 20th of March,
1810. See vol. i, p. 4—20.

RIOTS-—ROUTS—UNLAWFUL AS- -

SEMBLIES~-AFFRAYS.

See the act against Riots and Rioters,
vol.i, p. 20. and the notes thereto; and
the statute of 34 Edw. 3. ¢. 1, in the note
to chap. 41. vol. i. p. 6,

The punishment for these offences is
discretionary fine and imprisonment, uc-
cording to the laws of England,

The description of these offences need
not be repeated here ; they cannot be com-
mitted by fewer than three persons. And
thevefore, where several were indicted of
a riot, and two only were found guilty, the
judgment was arvested. But it would have
been otherwise, itis said, if they had been
indicted, that they, withmany others, com-
mitted a riot. 1 .Ld, Raym. 484, 1 Stra.
196, And where six were indicted for
riot, two were convicted, rwo were acquit-
ted, and #wo had died before trial. The

_court refused to arrest the judgment, for

the jury having found swo guilty of a riot,
it must have been together with the two
that were untried. 3 Burr.1264. Ifanum-
ber of people assemble together, in 2 law-
ful manner, and upon a lawful occasion,
and during the assembly a sudden affiay
happen, this will not make it a viot ab initio,
but ouly a common affray. But ifa num-
ber of people assemble in a riotous man-
ner to do an unlawful act, and a person
who was upon the place before, npon a

lawful occasion; and not privy to their . -

first design,afoins them, he will be guilty
of ariot equally with the rest. 2 Id, Raym.

. 965, s

Affrays, are the fighting of two or more
persons in some public place, to the ter-
ror of the people; for if the fighting be in

‘private, it is no affray, but an assault.——

Afrays may be suppressed by any private
person present, who is justifiable in en.’
deavouring to part the combatints, what-
ever cons¢quence may ensue.  But more
especially the constable, or other similar
officer, however denominated, is bound to
Icep the peace; and to that purpose may
break open doors to suppress an affray, op
apprehend the aflrayers; snd may carry
them before a_justice, or imprison them
by his own authority for a convenient time,
1l the heat is over. The punishment i3
alyo fine and imprisonment; the measure
of which must be regulated hy the cir-
cumstances of the case; for where there
is any material ag avation, the punish-
ment proportionably increases: as in the
case of deliberate duelling ; but with re-
gpect to this aggravated species of affray, -
see the act to restrain the horrid practice
gf duelling in this note. See 4 Black, Com.
45,

Obstructing the execution of laxful pro-
cess, is an offence against public justice ;
and is at all times an offence of a very high
and presurnptuous nature; but more par-
ticulurly so, when it is an obstruction of
an arrest upon criminal process; and it
has been holden, that the party opposing
such arrest becomes thereby particeis
criminis. Sce 1 Hawk, (folio) 121,

ASSAULT AND BATTERY--FALSE
IMPRISONMENT.

In a public light, as a breach of the
peace, assault and battery is indictable;
and punishable with fine or imprisonment,
orboth; or with other iznominious pepal.
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tizg, when committed with any very atro-
cious design, as an assault with intent to
commit murder, rape, &c. As in these
aggravated assaults, judgment of the pil-
lory might formerly have been given; so
now they may be punished by imprison-
ment at hard labour, by the 4th section
of thu act inthe text, and the act of 4th of
April, 1807, ‘

An assault is an attempt, or offer, by
force or violence, ta do a corporal hurt to
another. A battcry, which always in-
cludes an assault, is the actual doing an
injury, be itever so small, in an angry or
revengeful, or rude or insolent manner;
as by spitting in his face, or violently just-
ling him outofthe way: or striking ahorse
on which one rides, whercby he is thrown
(see 1 Mod, 24.~—1Jones 444.) or, wanlon-
1y doing an act, by which another is hurt,
.as pushing a drunken man upon another,
" Buller 16. ‘

‘The plea must be not guilty, and what-
ever will justify, as self defence, or son
assault, &c. may be given in evidence,

So, false imp.isonment is indictable—
The law punishes the breach of the pence,
-the loss which the state sustains by the
confinement of one of its members, and

the infiingement of the good order of so- *

ciety. For there can be no doubt, but
that il crimes of a publie nature, all dis-
turbances of the peace, all oppressions,
- and other misdemesnors whatever, of a
: notoriously evil example, nay be indicted
at the suit of the commonwealth, See
4 Black. Com. 218, :
‘We have seen, however, that a special
provision has been made with respect to
the costs on prosccutions of this nuture,
which is in daily practicc~And, as many
complaints are daily made for very slight
offences, upon the sudden heat of resent-
ment,. especially among the poorer class
of citizens, who ave illy able to bear the
expences of the prosceutioy, the law has
humanely (and.in the editor’s opinion,
wisely) opencd a door for repentance and
reconciliation, beforc they, enter the
threshold of the court. By an act pased
17th of March, 18006, (chap. 2671.) any
justice of the peace, before whom a com-
plaint or charge may be made {or an as-
sault and battery, or for assault only,
either before, or afier recognizance is
entered for the appearance of the defend-
ant, may, before the next sessions, :mgl he
Is enjoined, at the mutual request of the
parties, by agreement signed by them mu-
tually, to dismiss the sume, and make a
recard thereof, for the fee of twenty-five
cents; and no fee shall be demanded of
the justice, by any officer of the common-
wealth, on account of scttling any such
dispute or complaint—Frouided the jus-
tice shall be fully satisfied that the settle-
sient of such compluint oy charge will
not injure the safety of the citizens, or the
Peace of society. v
Of binding to the peace, and surcty for.

"good behaviour, see vol. i p. §o-4:Black,

Com. 251,
CONSPIRACY.

By 33 Edw. 1. Stat. 2. Itis declared,
“ Conspivators be they that do confeder
or bind themselves by oath, covenant, or
other alliance, that every of them shall
aid and beav the other falsly and malici-
ously to indite, or cause to mdite; [2] or
falsly to move or maintain pleas; (8) and
also such a8 cause children within age to

.appeal men of felony, wheréby they ave

imprisoned, and sore grieved; (4) and
such as retain men in the country with
liveries or fees for to maintain their ma.
Ticious enterprises ; and this extendeth as
well to the takers, as the givers.”

A conspiracy to indiet 4n innocent man
of felony, fulsely and maliciously, who is
accordingly acquitted, is an abuse and
perversion of public justice, and is indict-
able. « The punishment is by fine and im-
prisonment—and the pillory having been
formerly part of the punishment—This
offence may be now punished under the
4th section of the act in the text, and the
act of 4th of Apxil, 1807. "There must
be at least two to form a conspiracy.-
4 Black, Comn. 136, )

Unlawful combinations are also known.
at the common law, as conspiracies. Thus
several journeymen taylors were indicted.
for a conspiracy among themsclves, to
rais¢ their wages, This was held ta be
an offence at common Iaw, for the conspi-
racy is illegal, whether the matter be law-
fulornot. 8 JMed. 10.—And the same doc-
trine was held in the journeymen shoe-
maker’s cage, I the Mayor’s Court of
Philadelphia, by a very cotrect judge.—
One only cannot be convicted of this
crime~-Fewer than two eannot conspire.

CHEAT.

Clheats indictable at covmon law, may,
in general, be deseribed to be, deceitful
practices, in endeavouring to defraud, ov
defrauding another of his known right,
by mexnsof some artful device; contrary
to the plain rules of common honesty;
as by playing with false dice ; or by caus-
ins an illiterate man to execute s deed to
his prejudice, by reading it over to him in
words Jifferent fron those in which it was
aitlen 5 or by suppressing a will, &e,

This offende is punishable, generally,
by fine and imprisonment, or by fine only,
by the discretion of the judges, which is
regulated by the civeurastances of each
particulsr cuse. Butitis suid, cheating
with false dice, especially if the offender
be a common gamester, might be punish.
ed with infamous punishment, See 1Haws.
(folio) 187—8. See 1 Dallas 47,

BRIBERY.
" Bribery, is on offence against public
justice, and is, when a judge or otherper-
son concerned in thé: admmis&raﬂqnﬂoi
justice, takes any undue rewavd to miiu-
'l.nce his behavi};ur in his office. Thig
offence, s punished, in inferior offices,
.
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1700, with {ime and imptisonment; and in those

bribe, though not taken, the

g Who offer 2
same, See 4 Black, Com. 139—40. See

the case of the King v. Vaughan, which
was an’ attempt to corrupt 2 minister of
state, for the purpose of procuring an
office, 4 Burr.2494. So an attempt to
corrupt and bribe the commissioner of
‘the revenue of the United States, with a
tiew to accomplish a contract, which he
‘had power to form. 2 Dallas, 384.. ‘

In a public officer, or a judge, this of-
fence is impeachuable, as well as indict-
able, and may be punished by removal
from oflice, and disqualification. Seethe
Constitution.

As to bribery at elections, see the gene-
ral election law of 15th of February, 1799,
(chap. 2009.) :

EXTORTION. ’

"Thisis an abuse of public justice, which
consists inany officer’s unlawfully taking,
by colour of his office, from any man, any
money, or thing of value, thatis not due
o him, or more than is due, or before it
is due, The punishment is fine and im-
prisonment. See 4 Black, Com. 141.

A judge, in Pennsylvania, receives no
fees, or perquisites, In a justice of the
peace, it would be a high misdemesnor,
ind a forfeiture of his office, which he holds
only during good behavionr, In offices
held during pleasure, the. power of re.
moval by the governor, would, no doubt,
be promptly exercised, As to extortion
of Guoler, Bailifl, or other officer, see vol.
i p. 1668

EMBRACERY,

Lmbracery is an attempt to influence 2
Jjury corruptly to one side, by promises,
persuasions, entreaiies, money, entertain.
ments, and the like. The punishment for
the person embracing is by fine and im.
prisonment : and for the juror so em-
braced, if it be by taking money, the pun-
ishmentis, (by divers statutes inthe reign
of Edward 3,) perpetual infamv, impri-
sonment for a year, and forfeiture of the
tenfold value. See Black. Com.140. °
. The English statutes, which extend to,
and form part of the law of Pemigylvania,
are: .

§ Bdward 3, ¢. 10, Jtem, it is accorded,
that if any juror in asslzes, juries or
inquests, take of the one pmty or the
othier, and be thereof duly attainted, that

erentier he shall not be put in auy ss.
sizes, juries, or inquests, and neverthe-
less shall be commanded to prison, {and
further ransomed at the king’s will]and
'fhe_ justices before whom such assizes,
Juries and inquests shall pass, shall have
power to enquire and determine ac-
cording to this statute.

34 Edward 3. ¢, 8. Itemn, that in every
Blea, whereof the inquest or assize doth
pass, if ang of the purties” will sue

against any of the jurors, that they have
taken of his adversary, or of him, for to
give their verdict, he shall be heard, and
shall have his plaint by bill presently be-
fore the justices before whom they did
swear, and that the juror be put to an-
swer without any delay; and if they
plead to the country, the inquest shall be
taken presenily, And if any man other
than the party, will sue for the king (the
commonwealth) aguinst the juvor, it shail
beheard and determined as afore js said,
And if the juror be attainted at the suit of
other than the party, and maketh fine, the
party that sueth shall have half the fine;
and that the parties to the plea shall
recover their damages by the assessment
of the inquest; and that the juror so
attainted have imprisonment for one year,
which imprisonment the king granteth
that it shall not be pardoned for any fine.
And if the party will sue by writ, before
other justices, he shall have the suit in the
form aforesaid. [See the form of this writ
in Reg. Brew, p. 188.]

38 Edward 3, Stat, 1, ¢, 12, Item, as to
the article of jurors, in the four and thit-
fieth year ¢ It is-assented and joined to
the same, that if any juror in assizes
sworn, and other inquests to be taken the
king and party, or party and party,do any
thing take by them, or other of the party
plaintiff or defendunt, to give their ver-
dict, and hereof be attainted by process
contained in the same article, be it at the
suit of the party that will sue for himself
or for the king, or uny other person, every
of the said jurors shall pay ten times as
much as he has taken; and he that will
sue shall have the one half, and the king
the other half. And that all the embra-
ceors that bring or procure such inquests,
in the country, totake gain or profit, shall
be punished in the same manner and form
as the jurors; and if the juror or embra-
ceor so attainted have not whereof to
make gree {satisfaction] in the munner
aforesaid, he shall have the imprisonment
of oneyear.- And the intent of the king, of
the great men, and of the commons is,
that no justice, nor other minister shall
inguire of office upon any of the points off
this article, but only at the suit of the
party, or of other, as aforesaid.”

OPPRESSION BY OFFICERS.

Another offence against public justice,
which is a crime of deep malignity; and
st much the deeper, as there are many
opportunities of putting it in practice, and
the power and wealth of* the offenders
may often deter the injuved from o legul
prosecution. This is the oppression, wnd
tyrannicsl partiality of judges, justices,
and other mogistrater, in the administre |
tion, snd under the colour of theie oflice-
And when prosecuted, either by inpeach-
ment, or indictmient, is sure to be severcyy
punished with forfeiture of theie offices

’
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and, if' by itidictment, by fine and impri.
sonment, regulated by the naturc and
aggravations of the offence committed.—
See 4 Black. Com., 141,

NEGLECT OF DUTY.

The negligence of public officers, en~
trusted with the administration ofjustice,
as sheriffs, coroners, constables, and the
like, is punishable by fines, And particu~
lar penalties are frequenily inflicted by
special acts of the assembly, where par-
ticulur duties are enjoined upon officers,
or others. See4 Bluck. Com, 140,

Neglecting to join the passe comitatus,
or power of the county, being thereunto
r(lf)quired by sheriffs, justices, &c. is fine-
able.

By statute of 3 Edw, 1,¢.9. “Itis pro-
vided, that ali generally be ready and
apparelled, at the commandment and
summons of Sheriffs, and at the cry of
the country, to sue and arrest felons;
wlhen any need is,” {as well within fran~
chise, as without.}

Disobedience to an act of assembly,
where no particular penalty is assigned,
is yet punishable, by consequence, for the
contempt, by discretionary fine and im-
prisonment. See 4 Black. Com., 122,

NUISANCE.

Common nuisances, are a species of
offence against the public order, and cecon
nomical regimen of the state; being either
the doing of a thing to the annoyance of
- allthe citizens, or neglecting to do a thing

which the common good requires, As
such they are indictable, as it would to
multiply suits, by giving every man a sc.
parate aclion, for what dammnifies him in
common, only, with the rest of his fellow
citizens.

Of this nature are, annoyances, in kighs
ways, bridges, rivers, by rendering the
same inconvenient or dangerous to pass s
either positively, by actual obstructions,
or negatively by want of reparations.

‘With respect to the roads and high-

ways, an attempt was made by the 15th
section of the “act to regulute arbitras
tions and proceedings in courts of jus.
tice,” {o destroy the public prosecution
by indictment at common law, and to ve-
strict the remedy to the suminary power
%;‘.Ve“ to the jusfices in the road law. But
this was speedily found to be an inefficient
remedy; und the indictment was restored
by the 4th section of the act of 28th of
- March, 1808, (chap. 2987.) So that in
this case, the indictment is now the stu-
tute remedy; but the summary power of
the justices, also remains,

As 10 rivers, sec all the acts declaring
cert;in rivers, pubiic highways, and vol. L.
P. 525.

All those kinds of nuisances, which
when injurious to a private man, are ac-
tionable s are, when detrimental to the
Ppublic, punishable by public prosecution,
and subject to fine according to the quan-
tity of the misdumeantor; such as offensive

trades and manufactures ;
the keeping hogs in
town, Sulé, 460,

All disorderly houses, inns oi. ales
hoqseé, bawdy-houses, gaming-hduses,
unlicenced stage-plays; booths and stages
for rope-dancers, mountcbanks and the
like, are_ public’ nuisances; and may,
upon indictment, be suppressed and
fined, 1 Hawt. (folio) 198. 225. "

As to jnns; or tayerns, See vol. 1, p. 25,

3, 127. . . '

So, open and notorious Zewdness ; either
by frequenting houses of ill fame ; or by
some grossly scundalous and public in-
decency, is indictable, and punishable by
fine and imprisonment. 4 Black. Com.
64—A wife may be indicted and pun-
ished with ber husband for keeping a
rathel ; for this is an offenice touching the
domestic ccconomy or government of the
house, in which the wife has & princi-
pal share ; and is also such an offence, as
the law presumes to be generally con-
ducted by the intrigues of the female
sex. And in all cases; where the wife
offends alone, without the company or co-
ercion of her husband; she is responsible
for her offence, as much as any single
woman, Jb.29. :

Lotteries are declared to be public
nuisances. Vol 1, p. 246,

The making and selling fire-wotks and
squibs, or throwing them about in any
street, on account of the danger that may
ensue, is & common nuisance, |

Our acts of assembly, therefore in-
flicts penalties, 1st, on breaming vessels,
and heating with biazing fire, pitch &¢,
at the wharves in the city, &e. or keeping
fire on board any vessel, after a cedtain
hour in the night without licence. Vol.
1. p.129. and the act of 29th of March,
1805, (chap: 2358)~2d on building coop-
ers shops, and bake houses, unless in a
certuin manner. Vol. 1. p. 194.—3d; keep-
ing hay and faggots in the city, unless
under certain regnlations. 14, p. 195~
41h, 'on firing guns within' towns and bo-
roughs, raaking or sclling squibs, rockets,
or other fire-works; or casting or firing
any of them without licence, or firin
chimnics in any town or borough, 1.
208, 249, 319.-5th setting fire to woods
or marshes, act of 18th of April, 1794,
(chap. 1732.) .

Eaves Droppers, or such as listen un-
der the walls, or windows, orthe caves of
a house, to hearken after discourse, and.
thereupon to frumg slunderous and mis-
chievous tales, ave 2 common nuisance,
are indictable, and punishable by fine, and
to find surety for goud betuviow.—Su, 2
common scold is a nuisance to her neigh-
bourhood. Sce 4 Black Com, 167~8.

IDLENESS, .
Tdleness, (the root of evil) is a high of-
fence against the public wcumomy. By

particilarly
any city or murket

ancient statules, vagabonds are described

Yor. Il . 4 F
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10 be, “such a5 wake o the night, and
slecp on the day, and haupt customable
taverns, and ale houses, and routs about,
and no man wot from whence they come,
ne whether they go””  And by our act of
assembly, ¢“all persons, who, not hav’mg
‘wherewith to ‘maintain themselves and
families, live idly and without employ-
ment, and refuse to work, for the usual,
and common wages given to other la-
bourers in the like work in the place
where they then are; and all persons go-
ing about from door to door, or placing
{hemselves in streets, highways, or other
roads, to beg, or gather alms in the place
where they dwell, and all other persons
wandering sbroad and begging ; and all
persons coming from the neighbouring

- states, into any place in this state, and

-

shall be found loitering or residing there-
in, and shall follow no labour, trade, oc-
cupation or business, and have no visible
means of subsistence, and can give no
reasonable account of themselves, or their
business in such place, shall be deemed,
and ave declared to be, idle and disorder-
1y persons.” They shall be punished, on
conviction, before a Justice, in the work.
house, or gaol, athard labour not exceed-
ing one month. And the constable having
notice, and neglecting to apprehend them,
and to convey them to the Justice, shall
forfeit and pay ten shillings to the use of
the poor, vol, 1, pa, 102, 268.

USURY.

Usury, is an unlawful contract, uponthe
loan of money, to receive the smne aguin
with exorbitant imcrease,

If any personshall receive or take more
than six pounds per cenz, per annum, he
shall, upon conviction, forfeit the mone
and other things lent, &c. val. 1, pa. 156,

LIBEL.

Libels, in their lurgest, and most ex-
iensive sense, signify any writings, pics
tures or the like, of an immoral, or ille.
gal tendency. In the common acceptu.
tion, they arc malicious defamations of
any person, made public, by either print-
ing, writing, signs or pictures, in order to
provoke him to wrath, or expose him to
public hatred, contempt and ridicule,
‘Cheir direct tendeney, is the breach of
the public peace, by stirring up the ob-
Jjects of them to revenge, and perhaps to

loodshed, 4 Black, Com, 150. Dut sce
the constitution; and the act of 16th of
March, 1809, before in this note.

, CONTEMPTS.
, Seethe act.of 3d of April, 1810, before
in. this note,

_ MALICIOUS MISCHIEF.
Halicious snischicf, or damage, is that
species of injury to private property,
which the law “considers as a public
crime, This is such as is done, not animo

furandi, o with an intent of gaining by -
another’s loss; but either out of a spirit
of wanton cruelty, or black, and diaboli-
cal revenge. In which it bears a near re-
Iation to the crime of arson; for asthat
affects the habitation, so does this, the
other property of individuals,

The oflfences in England wnder this
head, ave generally statute offences, and
the damage was considered as a trespass
at common law; and itis said the line
isnot distinetly drawn. Butit is a princi-
ple, that every act, of a public evil exam-
ple, and against good morals, is an of-
fence indiclable at comimonlaw,

"Thus, maliciously, wilfully and wick.
edly killing a horse, was held to be in.
dictable, and by J£<Kean, €.J. on examin-
ing the cases, we have not found the line
accurately drawn; but, it seems to be
agreed, that whatever amounts to & pub.
lic wrong, may be made the subject of an
indictment. The poisoning of chickens,
cheating with false dice, fraudulently
tearing o promissory note, and many
other offences of a similar description,
have heretofore been indicted in Penn.
aylvania ; and 12 Mod. 337, furnishes the
case of an indictment for killing a dog, an
animal of a farless value than a horse,
Breaking windows-by throwing stones at;
them, though a sufficient number of per~
sons were not engaged to render it a
riot; and the embezzlement of public
monies, have, likewisé, in this state, been,
deemed public wronge, for which the prie
vate sufferer was not alone entitled to
vedress; and unless, indeed, an indict~
ment would lie, there are some very
heinous offences, which might be perpe-
trated with absolute impunity, since the
rules of evidence, in a civil suit, exclude
the testimony of the party injured, though
the nature of the transaction, generally,”
makes it impossible to produce any other
prooft We entertain no doubt upon the
subject. 1 Dallas, 335 ,

By an act pussed 21st of March, 1772,
(chap. 652.) vol. 1, pa. 382, If any person
or persons shall maliciously and volun-
taxily break, or take off orfrom the door
of any inhabitant within this provinee,
any brass, or other knocker, affixed to
such door, or shall maliciously or volun.
tarily cut, break, or otherwise destray,
any leaden, tin or copper spout, or gny
part thereof, aflixed to any such house,
every person so offending, being thereot’
legally convicted, shall forfeit and pay the
sum of twenty-five pounds, for every such-
knocker, or spout so broken, or taken, -
away, or cut or otherwise destroyed, or
be publicly whipped, &ec.

If any person or persons, shall malici-
ously or voluntarily, break, take down or
destroy or deface any sign put up by any:
inhabitant of this province, to denote his,
her or their place of abode, occupation,
business or employment, avery such per-
son or persons so offending, being there-
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sflegally convicied, shalt forfeit and pay
the sum of ten pounds for cvery such of+
fence, or be publicly whipped, &c.

One half of the fines is appropriated to

the party grieved, the other half to the
use of the poor.
... These offences are now to be punished,
if the fine be not paid, by the 4th section
of the act in the text, and the actof 4th
of April, 1807.

‘Wantonly and maliciously cutting ferry
ropes stretched across rivers, punishable
by fine, on conviction in the Quarter Ses.
sions, vol, 1,pa. 266.

Wilfully, or maliciously breaking,
throwing down, or extinguishing any
lamp hung up, or set out, to light the
city of Philadelphia ; or wilfully and ma-
liciously damaging the post, iron, or other
furnitire thereof, punishable by fine, on
conviction in the Sessions, vol, 1, pa. 357,

SUMMARY CONVICTIONS,

VICE AND IMMORALITY.

The general act to prevent vice and
immorality, now in force, was passed 22d.
of April, 1794, (chap. 1746,) and the of-
fences therein enumerated, are punish-
able by summary conviction before a jus-
tice.

1. Breach of the Sabbath, penalty four

ollars, i

2. Profane cursing or swearing, penal-
iy sixty.seven cents for every profune
gurse or oath, or on non payment or ina-
bility (o pay, commitment to the house of
correction tor not wore than twenty-fonr
howrs, for an inferior offence therein de-
scribed, forty cents, or similar commit-
ment for twelve hours,

. 3. Drunkenness, penalty sixty-scven
. eents, or similar commitment, not exceed-
ing tweniy-four hours,

4. Cock fighting for money or other va-
Tuable thing, or promoting or encouraging
it by Dbetting thereon; bullet playing in
any place, for money, or other valuable
thing: or, on any public highway, with
or without a bet. Playing at cards, dice,
* billiards, howls, shuffieboards, or any
srume of hazard or address, for money, or
other valusble thing, penalty three dollars
for every such offence.

. Entering, starting or rumning any
horse, mare or. gelding, for any plate,
prize, wager, bet, or sum of money, o
other valuable thing; penalty, twenty
dollars,

6. Any tavern keeper, public house
Xkeeper, keeper of a tippling house, or
other retailer of wine, spirityous or other
strong drink who shall incite, promote, or
cncourage any games of address, hazard,
cock fighting, bullet playing, or horse
racing, whereat any money, or other valu-
able thing, shall be betted, staked, striven
for, won or lost, or who shall fyrnish any
wine, apirituous liguors, beer, kyder, o

other strong drink to any of the persons
who shall be assembled, or attending
upon any game &c. or shall permit or al.
low of any (such) game, &c.or any game,
device or manner, o be practiced, played
or carried on within his or her dwellin

house, out housc, shed or place, in his or
her ocenpancy, every such tavern ‘kecp-
er, &e. being legally convicted before a
Justice, or in the Quarter Sessions &e.
shall forfeit and pay for every such of;
fence, fourteen dollars; and if he be g
licenced public house keeper, &e. his li-
cence shall be void, andhe shall be incas
pable of being licenced for one year; and
upon & second conviction, he shall fors
feit and pay twenty.cight dollars, and be
forever incapable of being licenced, &e.
But he may appeal from the conviction

to the Sesgions, whose determination shalt

be final,

7. No Billiard table, O table, or othep
device, for the purpose of gaming for
moncey, or other valuable thing, shall be
set up, kept, or maintained, in any dwel.
ling house, out house, or place, occupied
by any tavernkeeper, &c. whether such
person have a licence, or keep a tippling
house, on pain of forfeiting such billiard
table, BO table or other device, and also
twenty-six dollars, on conviction, before
a Justiee, or in the Quarter Sessions, &c.
The Judges of the Sessions to enquire,
8¢, and no licence to be granted to such
person. .

8. Money lost at play, shall not be re-
covered ; or may be recovered back.

9. Penalty on sending chailenges 1o
fight, &e. (supplied ante, }

10. Prosccutions to be within thivly
days after the oftence committed, :

See the act against masquerades, ante,

There are numerous pecuniary fines,
and other penalties and forfeitures, in-
flicted by various acts of Assembly, for
smaller offences, or petty misdemeanors,
which would swell this note to an unrea-
sonable length to enumerate them heve,
Several of them ave recoverable by in-
dictment, and many by action of debt,
qui tam,in courts of record; :md. very
many others upon summary conviction
before Justices of the peace ; and not &
fow penalties are inflicted for disobedi-
ence to or neglect of duties enjoined un-
der particular laws, which can searcely
be called criminal offenges being the very
Towest species of contempt of the autho-
rity of laws. The whole of them will,
however be arranged, in the general in-
dex, under the title ¢ genalties” Onehigh
misdemeanor, created by act of Assem-
bly, caunot with propriety be omitted
here; which is,

Removing negro, or mulatto slaves, or
servants for term of years, out of the
state ; separating childven from their E:»-
rents, under a cextain age; or, forcibly
or fraudulently carsying off; or seducing

1790,
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1790. away such negro, or mulatto slaves or

servants; or building or equipping ves-
sels to be employed in the stave trade,
These offences are all, except the forci-

-ble ahduction punishable only by action

for the particular penalty; but the for-
cibly carrying away such slave or ser-
vant, is punishable by indictment, and on
conviction, with the forfejture of one
hundied pounds, and imprisonment at
hard Iabour, for any time not less than six
months, nor more than twelve months.

Act of 20th of March, 1788. (chap. 1334.)

OF PRINCIPAL ANID ACCES-
SORY.

A man may be principalin an offence
in two degrees. A principsl, in the
first degrec, is hethatls the acror, or
absolute perpetrator of the crime;
and in the second degree, he who is
present, aiding and abetting the fact to
be done. And there may be a construc-
tive presence, as when one commits
a robbery, or murder, and anotherkeeps
watch or guard at some convenient dis«
tance.

In case of murder by poisoning, a
man may be a principal felon, by pre-
paring and laying the poison, &c. and
yet not administer it himself, nor be

resent when the very deed of poison-
ng is committed. And so with regard
0 other murders committed in the ab-
sence of the murderer, by means which
he had prepared before hand, and which
could not probably fail of their mischie-
vous ‘effects ; as exciting a madman to
pommit murder ; laying rraps, or pitfalls
for another whereby he is killed, &c,
in guch case he must be guilty as prin-
«cipal in the first degree; for he cannot
be culled an accessary, that necessarily
supposing a principal; and the poison,
the pitfall, or the madman cannot be
beld pricipal; being only the instru.
ments of death. Ay he must there-
fore be certainly guilty, either as prin-
cipal or accenssory, and cannot beso as
accessory, it follows that he must be so0
as principal; and if principal, then in
the first degree; for there is no other
oriminal, much leés superior in the
guilt, whoni he could aid, abet, or assist.

Axt accessary, is he who is not the chief
actor in the oflince, 'nor present at its
performance, but is someway concerned
commilted.

In High Treason there are no acces-

- therein, either begforé or afier the fact

“gories, but all aye principals ; the same

acts that make a man accessory in felo-
ny, making him 3 princjpal in High
Treason, upon account of the heinouss
ness of the crime. In petit treason,
murder and felonies there may be ac.
gesgories, exceptonly in those offenceg,
shich by judgment ‘of liw are sudden

and unpremeditated, as 'manslaughter
and the like; which therefore cannot
have any accessaries before the fact.

In petty larciny, and in all crimes
under the degree of felony, there arve
no accessories either before, or gfier the
fact; but all persons concerned there-
in, if guilty at all, are principals, the
same rule holding with respect to the
highest and lowest offences. !

The accessory cannot be guilty of a
higher crime than his principal ; being
only punished as a partaker of his guile,

Accessory before the fact, is one, who
being aksent at the time of the crime
committed, doth yet procure counsel,
or command another to commit a crime.
Herein absence is necessary to make him
an accessory ; for if such procurer, or
the like, be present, he is guilty of the
crime as principal.

An accessory after the fact may be,
where a person, knowing a felony to
have been committed, receives, re-
licves, comforts, or assists the felon It
i requisite therefore, that he knowe of
the felony commitred. In the next
place, he must receive, relieve, comjort,
or asgist the felon.  And, generally any
aggistance whatever, given to a felon,
to hinder his being apprehended, tried
or suffering punishment, makes the as-
sistor an accessory, as furnishing him
with a horse to eacape his pursuers,
money or victuals to gupport him, 2
house, orother shelter, to conceal him,
or open force or violence to rescue ox
protect him. So, to convey instruments
to & felon to enable him to break guol,
or to bribe the gooler to let him escape,
makes 2 man accesspry to the felony.
But the felony must be complete at the |
time of the assistunce given, else it
does riot muke the assistant accessory,
As if one wounds another mortally,
and after the wound given, but before
death ensues, a person assists, or re-
ceives the delinquent; this does not
make him accessory to the homicide s
for until death ensues, there is no felo+
ny commiited, yet so strict is the law
wheve a felony is actually complete, in
order to do effectual justice, that the
neavest relations ave not suffered to aid
or receive one another, If a pavent as-
sists ks child, or the clild Liis parent,
if the brother receives the brother, the
master his servant, or the servant his
master, or even if the husband relieves
Lis wife, who have any of them com-
mitted a felony, the receivers become
accessories afier the fuct. But the wife
cannot become accesgory by the receipt
and concealment of her husband; for
she is presumed to act under his coer-
cion, and therefore she i¢ not bound,
ge\tdhex' ought she, to discover her hus-

ang, . .
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'To buy or recelve stolen goods, know-"

them to be stolen, was at common law
a mere misdemeanor, and did not make:
the receiver accessory 10 the theft, be-
cause e received the goods only, and
not the felon. But by the act of 1718,
{vol. 1, page 116,) if any person or
persons shall receive or buy any goods
or chattels that shall be feloniously ta.
ken or stolen, knowing the same to be
stolen, and being convicted thereof, if
they pray the benefit of that act, inlieu
of clergy, shall be burnt in eheir hands.
And the same punishment was inflicted
on conviction of receiving, harbouring, or
concealing any robbers, burglars, felons
or thieves.

Buyers and receivers of stolen horses,
knowing them to be such were {o be
punished in the same manner as the
principal felon, by the act of 21st of
February, 1767, (vol. 1, page 273 )

By the 4th section of the act in the
1ext, accessarics gfter the fact in any
felony, and receivers of stolen goods,
&c, areto be punished by imprisonment
at hard labour, &c. for any term not ex-
ceedingtwo years, This remains unal-
tered.

-‘Che law respecting the punishment
of accessories before the fact, will be
found in the acts which rclate to the
various principal offences, ]

If the principal felony be committed
in one county, and the fact or crime of
accessory, be committed in another;
the accessory may be indicted in the
county where his offence was commit-
ted, and shall be as good and effectual
in law, as if the principal offence had
been done or committed in the same
wounty, vol. 1, page 119.

Formerly no man could be tried as
uccessary, till after the principal was
convicted, or at least he must have
been tried at the same time with him;
in which cuse the jury must be charged
to inguire first of the principal; and if
they are satisfied of his guilt, then of
the accessory, but if the principal be
not guilty, both must e acquitted.

The accessary may, if ke choase, be
brought to his trial before the conviction
or attainder of the principal, But in
case he be convicted, it.seems necessa-

-cipal felon shall be admitted to the Le-

nefit of clergy, pardoned, oy otherwise
delivered before attainder; and every
such accessory, if convicted, &ec. shall
suffer the same punishment a3 he should.
have suffered, if the principal had been-
attainted.  And, if any principal rob-
ber, burglar, felon or thief, camor be
taken, so as to be prosecuted and con-
victed for any suchoffence, neverthelesy
it shall be lawful to prosecate and pu-
nish every person or persons, buying
or receiving any goods stolen by such
principal felon, knowing the same fo
be stolen, as for a misdsmeanor, to be
punished by fine and imprisonment, or
other such corporal punishment as the
court shall think fit (0 inflict, although’
the principal felon be not before convier’
of the smid felony; which punishment.
shall exempt the offender from being
punished as accessary, if such princi-
pal felon shall atterwards be taken and
convicied. Act of 1718, vol. 1, page
116.17.

And the same provision is made as to
accessories after the fact in nll cases of”
felony of death, robbery and burglary,
by the 8th section of the act of 25d of
September, 1791, (chap. 1572.)

These provisions are similar to those
of the English statutes of 1st and 5th
of un. Upon which, Judge Foster ob-
serves, that where “the princjpal is
amesnable, the prosecutor has no option
whether to proceed against the receiv.’
er as for felony or misdemeanor, he
must proceed as for felony. If he be
not amesnable, and the prosecutor
choose to wait for his conviction he may-
do so, and then proceed against the re-
celver as for felony; or, at his own
pleasure, as for & misdemeanor without
waiting till the principal shall be ames-
nable, © Under these limitations, and
these only, he conceives the prosecutoy
has an option.

Though a man be indicted as acces-
sory and acquitted, he may afterwards
be indicted as principal; for an acquit-
tal of receiving and counselling a felon,
is no acquittal of the felony itself, but is
matter of some doubt, whether, if a
man be acquitted as principal, he can
be afterwards indicted as accessory be-

1y to respite judgment until the princi- Jore the fict; since those offences are

pal be convicred and attainted; for if the
Pprincipal be after acquitted, the convic.
tion of the accessoryis aunulled, and no
iﬂ_xdgment ought to be given againgt
him,

If principal be convicted of any cap-
ital crime, made felony of death, stAnd-
ing mute, &c. it is made lawful to pro-
ceed against the accessory either belore
or after the fact, inthe samemanner as
f the principal felon had been attainted
hrercof, notwithstanding any such prin-

frequently very near allied, and there--
fore an acquittal of the guilt of one
may be an acquittal of the other also,’
(bur see Josr. 361.) But it is clearly
held tHat one acquitted as principal may
be indicted as mn accessory gfter the
fact ; since that is always un offence of
a different species of guilt, principally
tending to evade the public justice, and
is subsequent in its commencement to-
the other. Sece 4 Black, Cam. 5119,

Fost, Disey 33 341 tn 375
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The foiloring Englishstatutes ave reported:
&y the Sudges to extend to Penngylvania.

4 Edw. 3, C: 2. The authority of
Justices of assize, Gaol Delivery, and
of the peace. ¢ (6) And the Justices
assigned to deliver the gaols shall have
power to deliver the same gaols of th'ose
that shall be indicted before the keep-
ers of the peace; (7) and that the said
keepers shall send their indictments be-
fore the Justices, and they shall have
power to enquire of Sheriffs, Gaolers
and others, in whose ward such indict-
ed persons shall be, if they make de-
liverance, or let to mainprize any so in-
dicted, which be not main pernable,
and to punish the said Sherifts, Gaol-
ers, and others, if they do any thing
against this act”

25 Edw. 3, stat. 5, C. 3, * liem, it
is accorded, that no indictor shall be
put in inquests upon deliverance of the
indictees of felonies or trespass, if he
be challenged for that same cause by
him which is so indicted.”

The act that any indictment lacking
these words, v et armic, shall be good.

37 Hen. 8, C. 8, ¢¢ Be it enacted, &c.
that these words, @i & armds, viz.
cum baculis, &e. or such other like, shall
not of necessity be put or comprised
in any inquisition or indictment; nor
that the party or parties heing hereaf-
ter indicted of any offence, shall have
or take any advantage by writ, or writs
of error, Plea or otherswise, to annul or
avoid any such inquisition or indict-
ment, for that, that the said words, »i
et armis, &c. or any of the same or like
words shall not be put or comprised in
the said inquisitions, or indictments:
but that the same inquisitions or indict-
ments, and every of them, lacking the
same words, wiet armis, &c. ov any
of them, shall from thencefurth, by the
authority aforesaid, be taken, deemed
and adjudged, toall intents, construc.
tions and purposes, as good and eilec-
tual in the law, as the same inguisi-
tions and indictments, having the said
words, vi et drmis, &c. comprised and
put in every of the same inquisitions
and indictments were or heretofore
have been taken, deemed or adjudged ;
any law, usage or custom heretofore
had and used to the contrary notwith-
standing.” o

. An act for trial of murders and felo-,
nies committed . in several counties,
2 and 3 Edw, 6, C. 24. ¢ For as much
as the most. necessary office and duty
of the law is to preserve and save the
life of man, and condignly to punish
such persons that unlawfully and wil-
fully murder, slay or destroy men, and
also that another office and duty of Jaw

is to punish robbery and thieves, which
daily endeayvour themselves to rob and
steal, or give assistance to the same,
and yet by craft and cautele do escape
from the same wirbout punishment.

. 2. And where it often happeneth and
cometh in ure in sundry counties of this
realm, that a man is feloniously strick-
en in one county, and after dieth in ane-
ther county, in which case it hath not
been founden by the laws or sustoms of
this realm, that any sufficient indict-
ment thereof, can be taken in any of the
said two counties, for that by the cus-
tom of this realm the Jurors of the coun-
ty where such party died of such stroke,
can take no knowledge of the said stroke
being in a foreign county, although the
same two counties and places adjoin

. very near together; ne the Juries of

the county where the stroke was given
cannot take knowledge of the death in
another county, although such death
most apparently come of the same
stroke ; so that the King’s mujesty
within his own realm cannot, by any
laws yet made or known, punish such
murderers or manguellers, for offences
in this form committed and done; (2)
nor any appeal at some time may lic for
the same, but doth also fail, and the said
murderers and manquellers escape there-
of without punishment, as well in cases
where the counties where such bffences
be committed and done may join, or other-
wise where they may not join. (3.) And
also it is 2 common practice amongst et-
rant thieves aud robbers in this realm,
that after they have robbed or stolen in
one couaty, they will convey their spoil,
ar part thereof so robbed and stolen, unto
some of their adherents into some other
county where the principal offence wax
not committed ne done, who knowing of
such felony, willingly 2nd by false covin
receiveth the same: (4) In which case,
although the principal felon be after at-
tainted in one county, the accessary escas
peth by reason that he was accessary in
another comnty, and that the jurors of
the said other county, by any law yet
made, can wke no knowledge of the prin-
cipal felony ne attainder in the first coun-
ty, and so such accessaties cscape thereof
unpunished, and do often put in ure the
same, knowing that they may escape with~
our punishments “ (§) For redress and
punishment of ‘which offences, and safe-
guard of man's life, be it enacted by the
aithoricy of this present parliament, that
when any person or persons hereafter
shall be feloniously stricken or poisoned in
one county, and die of the same stroke or
poisoning in another county, that then an
indictment thexeof founden by the Jurors
of the county where the death shall haps
pen, whether it shall be founden .before
the Coroner upon the sight of such dead
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body, or before the Justices of pence, or
other Justices or comrmissioners who shall
have authority toenquire of such offences,
shall be as good and effectual in the law,
as if the stroke or poisoning had been
commitled and dune in the same county
where the party shall dic, or where such
indictment shall e so founden ; any law
Or usage to the contrary notwithstanding.
. 3. And that the Justices of Gaol De-
livery and Oper and ZTerminer in the same
county where such indictment at any time
h‘ereaf:er shall be talken, and also the Jus.
tices of the King’s bench, after such in-
dictment shall be removed before them,
shall and may proceed upon the same in
all points, a3 they should or ought to do,
in case such felonious stroke and death
thereby ensuing, or poisoning and death
thereof ensuing, had grown ll in one and
the same county: (2) And that such par-
ty to whom appeal of murder shall be
given by the law, may commence, take
and sue appeal of murder in the same
county where the party so feloniously
strieken or poisoned shall die, as well
against the principal and principals as
against every accessary to the same offen-
ces in whatsoever county or place the ac-
cessary or accessarics shall be guilty to the
same. (3) And further, the Justices before
whom any such appeal shallbecommenced,
suedand taken, within the year and day af-
ter suchmurder und manslaughter commic.
ted and done shall proceed against all and
every such accessary and accessaries in the
same county where such appeal shall be
so taken, in like manner or form as if the
same oltence or offences of accesaary or
accessaries had been commritted and done
in the same county where such appenl
shall be so taken, as well concerning the
trial by the Jurors, or twelve men of such
county where such appeal or appeals shall
be hereafier taken upon the plea of not
guilty pleaded by such offender or offend-
€rg, asotherwise.

4. And further be it enacted by the
&uthority aforesaid, That where any
murder or felony hereafter shall be
committed or done in one county, and
another person ur mo shallbe accessary
or accessaries in any manner of wise to
any such murder or felony in any other
county, that then an indictment found
or taken against such accessary and ac-
cessarles upon the circumstance of such

-matter before the Justices of the peace
or other Justices or Commissioners, to
enguire of felonies in the county where

such offences of accessury or accessa-

ries in any manner of wise shall be
committed or done, shall be as good
and effectual in the law, as if the said
principal offence had been commitied
or done within the same county where

the same indictment against such acces=

sary shall be found; (2) and that the
Justices of Gaol Delivery, or Oyer and
Terminer, or two of them, of or in sucl
county where the offence of any such
accessary shall be hereafter committed
and done, upon suit to them made,
shall write tothe Custos Rotulor, or keep-
ers of the records where such principal
shall be hereafter attainted or convict-
ed, to certify them whether such prin-
cipal be attainted, convicted or other-
wise discharged of such principal felo-
ny ; who, upon such writing to them or
any of them directed, sha]l make suf-
ficient certificate in writing under their
seal or seals to the said Justices, whe-
ther such principal be attainted, con-
victed, or otherwise discharged, or not ;
(3) and after they that so shall bave
the custody of such records, do certify
that sueh principal is attainted, convict~
ed or otherwise discharged of such of-
fence by the law; that then the Justi-
ces of Gaol Delivery, or of Oper and Ter-
miner, or other there authorized, shall
proceed upon every such accessary in

+ tire county where such accessary or ac-

cessavies became accessary, in such
manner and form as if both the said prin-
cipul offence and accessary had been
committed and done in the said county
where the offence of accessary was or
shall be committed or done; (4) and
thatevery such accessary, and other of.
fenders abeve expressed, shall answer
upon their arraignments, and receive’
such trial, judgment, order and execu-
tion, and suffer such forfeituves, pains
and penalties, as is used in other cases:
of felony ; any law or custom to the
contrary heretofore used in any wise
notwithstanding.”

With respect to bail in criminal cases,
snd the statutes of 1 and 2 Philip and
Mary, and 2 and 3d Philip and Mary,
¢. 10, See vol. 1, pa, 56-7, (chap, 151,)
and the notes thereto, .

(* Omitted by mistake in page 545.)

Rules, Oriders, and Regulations for theGaol
of the city and county of Philalelphie,

X No persons whatever shall be ad-
mitted to a communication with the
prisoners, except the keeper, lis de-

puties, servants or assistants, the In-
spectors, oflicers of justice, counsellors
or attornies at law employed by a pri«
soner, ministers of the gospel, or per
sons authorized by two of the Inspeds
tors, .

et

g
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11, 'The males and females shall be
employed, and shall eat and be lodged
in separate apartments, and shall have
no intercourse or communication with
each other, '

11t. The prisoners shall be congtant-
ly employed in such labour as the keep-
er, (with the concurrence of the In-
spectors,) may consider best adapted

“to their age, sex and clrcumstances :
Regard being had to that employment
-wwhich is most profitable.

1v. If any of the prisoners shall be
found remiss or negligent in perform-
sng what is required of them, to the
best of their power and abilities, or
shall wilfully waste ordamage the goods
‘committed to their care, they shall be
“punished for every such offence, as may
be hereafter directed.

v. If any of the prisoners shall refuse
“to comply with these regulations, or to
obey the officers of the prison, or shall
be guilty of profane cursing or swear-
ing, or of any indecent behaviour, con-
‘versation or expression, or of any as-
sault, guarrel, or abusive words to or
‘with any other person, they shall be
_punished for the same, in manner here-
after directed. ' .
" w1, The convicts, prisoners for trial,
servants, runaways, and vagrants, shall
be separately fed, lodged and employed.

vir. Offenders shall be reported to
the Inspectors, and punished by close,
solitary confinement, and their allow-
ance of food reduced—But in cases
where the security of the prison is in
danger, or personal violence offcred to
any of the officers, then the said offi-
cers shall use all lawful means to de-
fend themselves, and secure the authors
‘of such outrage, .

viir. No officer or other person shall
sell any thing used in the prison, nor
buy, sell or barter any article by which
they can have benefit; neither shall
they suffer any spirituous or fermented
liquors to be introduced, except such
as the keeper may use in his own fami-
1y, or for medical purposes prescribed
by the attending physician, under the
penalty of five pounds, if an officer, and
of dismission from office; or if a pri-
soner, he shall be procecded against as
in the seventh article.

1%, The prisoners on their first ad-
mission shall be separatelylodged, wash-
ed, and cleansed ; and shall continue in
such separate lodging, until it shall be
deemed prudent to admit them among
the other prisoaers, and the clothes in
which they were committed shall be

aked, fumigated, and laid by; to be
veturned them at their diacharge, and

« daring their confinement to be cloathed

arcording to law. ‘

x., Any persons detected in gaming
of any kind, shall be proceeded against
agreeably to the 7th article.

x1, Any person who shall demand op
exact a garnish, beg, steal or defraud,
shall be punished as directed by the 7th
article.

x11. The prisoners who distinguish
themselves by their attention to cleanli-

‘ness, sobriety, industry and orderly con-

duct, shall be reported to the Inspec-
tors, and mee: with such rewards as is
in their power to grant or procure for

“them.

xx11. The prisoners shall be furnish-
ed with suitable bedding, shall be
gshaved twice a week, their hair cut
once a month, change their linen once
a week, and regularly wash their face
and hands every motning.

z1v. ‘The prison shall be white.washe
ed at least twice in the year, and of-
tener, if occasion requives; the floors
shall be swept every morning, and wash-
ed on Wednesdays and Satuardays, from
20th of May to the 1st of October, and
once a week for the remainder of the
year.

xv. The sweepings of the prison shall
be collected and deposited in a place for
the purpose, and removed once in every
two weeks; the necessaries shall also
be cleansed daily. )

xvr. The yards of the prison shall be
kept free from cows, hogs, dogs, and
fowls.

xvit. The physicion for the time be-
ing shall keep a register of the sick;
their disorders, and his prescriptions;
and shall render his accounts for the
examination and allowance of the In.
spectors at each of their gnarterly meet~
ings.

g:vuz. At the performance of divine
worship, all tLie prisoners shall attend,
except such as may be sick.

x3x%. The turnkey, deputies and as~
sistants shall be tradesmen, in order
that the trades and employments within
the house shall be more effectually and
profitably cxecnted.

xx. All prisoners committed a8 va«
grants, and who have been convicts,

shall be ronfined in the oells during

their commitment.

X%, No provision, other than the pri
son-allowunce, shall be furnished to a
convict or vagrant, without the permis«
sion of the Visiting Inspectors,

xx11, There shall be wardsmen ap-
pointed by the Visiting Inspectors,
whose duty it shall be to keep the win.
dows, passages, yavd, and privies clean,
and who also shall be lodged, and fed
in a room by themselves.,

®xitr. Runaway or disorderly ap-
prentices and servants shall be szpa-
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rately fed, lodged, and employed, and
the keeper shall give notice to their

masters or mistresses, at the time of -

their commitment, of the charge that
will accrue for their daily maintenance,
who may at their option agree to pay
the same, orprovide the necessary fuod
themselves.

xxxv, The charge for the mainte.
nance of slaves shall be the game as that
of apprentices or runaways.

xxv. The diet of prisoners shall be—
on

Sunday, one pound of bread, and one
pound of coarse meat made into broth.

Monday, ene pound of bread, and-
one quart of potatoes. .

Tuesday, one quart of Indian meal
made into mush.

‘Wednesday, one pound of bread, and
ane quart of potatoes.

Thureday, one quart of Indian meal
made into mush.

Friday, one pound of bread, and one

euart of potatoes,

Saturday, one quart of Indian meal
made into mush.

Besides the above, a half pint of mo-
lasses shall be distributed to every four
priveress, on-every Tueaday, Thursday,
and Saturday T oo

Signed and approved, kc. as directed
by law, 26th of February, 1792,

Directions jfor the Inspectors, &%c. of ithe
gaol of the city and county of Philadel-

hig. -

%VHEREAS, by a ¢ Supplement to
the penal laws of this state,” it isenact-
ed, ¢ that the Prison Inspectors, ap-
pointed in pursuance of the act in such
case provided, and of the said supple-
ment, shall have power, with the ap-
probation of the Mayor, twa Aldermen of
the said city, and awo of the Fudges of
the Supreme Court, or two of the Fudges
of the Commaon Pleas of Philadelphia coun-
iy, to .make rules and regulations for
the government of all convicts confined
in the sstd prison, not inconsistent with
the laws add conatitution of this com-
monwealth?’ .

Xt is therefore ordained, that the said
Inspectors, seven of whom shall be a
quoruin, shall meet at the prison, quar-
terly, on the first Mondays in January,
March, June, and September; and on
every second Monday throughout the
vear.wand, may also be specially con-
vened hy the Visiting Inspecturs, when
oceasion requires. At their first meet-
ing, they shall appoint two of their
members to be Visiting Inspectors ; one
of whom shall serve for one month, and
the other for two months, continuing

Yor IT.

to make 2 fresh appointment to this ofs
fice monthly.

Visiting Inspectors.
The Visiting Inspectors shall attend at

the prison together atleast twice in each
week, and oftener if occasion requires ;

at wlich times they shall examine into

and inspect the management of the pri-
aon, the conduct of the keeper, depu-
ties and assistauts: They shall also
carefully enquire into, and report the
conduct and disposition of the prison-
ers, and see that they are properly and
sufficiently employed; that proper atten-
tion to cleanliness is observed ; thatdue
enquiry be made respecting the health
of the prisoners, and that their food is
served in quantity and quality, agree-
ubly to the directions of the Board;
that the sick are properly provided for,
and that suitable cloathing and bed-
ding are furnished to all.—They shall
hear the grievances of the prisoners,
receive their petitions, and bring for-
ward the cases of such, whose conduct
and circumstances may appear to merit
the attention of the Board—They shall
be carefisld to preveunt improper ovtt-doar
coramunications with the prisoners;
that no spirituous liquors be admitted
on any pretext whatever, except by or
der of the physician—That no inter.
courze be admitied between the sexes
~That the regulations of the Board,
respecting the distribution of the pri-
soners, according to their characters
and circumstances, be attended to-
That proper means be used. to promote
religious and moral improvement by the
introduction of useful books, and pro-
curing the performance of divine ser-
vice, us often as may be.

They shall from time to time report
to the commissioners of the county, all
such prisoners who have been sent from
other counties, and have incurred a
charge for their maintenance more than
the profits of their labour will defray,
in order that compensation may ive hacd
as the law diveets.

They shall cauge fair returns to be
made out, and laid before the Board
monthly, of all the prisoners, their
crimies, length of confinement, by whom
committed, when and how discharged,
since the preceding return.

They shall attend to the kecper, de-
puties and assistants, by observing their
treatment of the prigsoners, and suffer
no persons addicted to liquor, makjng
use of prophane swearing, or other im-
proper language to be employed on this
duty.

4G
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They shall constantly bear in mind,
that all men are free, until Jegal proof
is made to the contrary; they will
therefore take care that no person is
held in confinement, on bare suspicion
of being a runaway slave; and those
persons who are actually elaves, and
not applied for by proper claims within
a limited time, shall be returned to
the Supreme or other proper court for
a habeas corpus to remove them ac-
cording to law’; and genersily they shall
see that the present and subsequent di-
rections of the Board be carried into ef-
fect.

Keeper of the Prison.

The Keeper of the Prison, besides at«
tending to the safe keeping of the pri-
soners, shall carefully inspect into their
moral conduct, shall enjoin a strict at-
tention to the regulations, relative to
cleanliness, sobriety and industry, and
be careful to avoid that penalty which
is incurred by suffering a criminal to es-
cape. He shall also, with the approba-
tion of two of the Inspectors, provide
a sufficient quantity of stock and mate-
rials, working tools, and implements for
the constant employmeui of the prison.
crs, He shall deliver out their work
and receive it from them by weight or
measure, as the case may be, in order
that embezzlement or waste may be
prevented, by the prisoners; and by
every laudable means in his power make
their labour as profitable as possible.
He shall, asg the law directs, keep se-
parate accounts for all convicts sen-
tenced to labour six months and up-
wards, in which the expense of cloath-
ing and subsistence shall be charged,
and a reasonable allowance for their la-
bour be credited ; these accounts shail
be balanced at short periods, in order
thet the prisoner, at his discharge, may
receive the proportion, if any, thatis
due to him.

He shsll cause all accounts concern.
ing the maintenance of the prisoners to
be entered in & book or books for the
purpose, and shail also keep aeparate
accounts of the stock and materials pur-
chased by him; shall take proper vouch-
ers wherever money is expended ; shall
regularly credit the materials manufac-
tured and sold, mentioning to whom
and when disposed of; and at every

- quarterly meeting of the Board, shall

exhibit his accounts and vouchers for
their approbation and allowance.

Turnkey. C

The Turnkey shall admit no persons
except the Inspectors, Keeper,, his de-
puties, servants or assistants, Officers
and Ministers of Justice, Counsellors
or Attornies at Law, employed by a pri-
soner, Ministers of the Gospel, or per-
sons producing a written licence signed
by two of the said Inspectors; and the
latter only, in his presence or some one
of the officers of the prison. He shall
prevent the admission of any spirituous
liquors or any other improper article to
the prisoners, and on every attempt of
this kind that may be detected, he shall
make discovery thereof, in order that
the penalty inflicted by law may be re-
covered.

Keeper's Deputics, e

The Kegper’s Deputies and Assistant.
shall be careful to preserve cleanliness,
sobriety and industry among the prison-
ers; to inform them of the rules of the
house, and to enjoin an observance of
them by mild yet firm measures; they
shall be cereful to prevent embezzle-
ment, waste er dastruction of imple-
ments or materials; they shall constant-
ly reside in the house, and inspect the
conduct and labour of the prisonerge—
Report the negligent, profane or disor-
derly, (who shall be removed,) and the
industrivus, quiet and exemplary, that
they may be recommended by the Visit-
ing Inspectors, who have it in charge
to bring such to the favourable notice
of the Board.

Watclanen,

The Watchmen shall continue in the
prison all night, two of whom shall be
within the iron gate, and two in the
Inspector’s room~—They shall patrole
the inside constantly, and strike the
bell every hour—-They shall report any
remarkable osccurrence of the night, to
the Clerk of the prison, on the succeed-
ing day, who shall commit the same to
writing, and lay it before the Visiting
Inspectors, at their next meeting; and
as the sufety of the prison 8o much de-
pends on their vigilance and attention,
it is required, that no circumstance
shall prevent the performance of their
regular and frequent rounds.

. Signed and approved ss directed by
law, 26th of February, 1792



