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on, payable by the mortgagors respectively, shall be paid, as the 1794,
same becomes due, to the respective treasurers of the several coun- ‘et
tics, who shall certify such payment to the respective commission- fuoney shall
crs of the several counties, to the intent that the same may be ac~" ?
knowledged, by an endorsement in writing upon the respective
deeds of mortgage, which shall accordingly be done; and the mo-
nies so to the county treasurers respectively paid, shall from time to
time, be by them paid to the state treasurer, as soon as convenient-
Iy may be after the same shall be received by the said county treasur-
ers, respectively.

Passcd 18th April, 1794.~—Recorded in Law Book No. V. page 237,

el § Gsnar

CHAPTER MDCCXL.

An ACTY directing the descent of intestates’ real estates, and distri-

bution of their personal estates, and for other purpases therein
mentioned.

Skct. 1. BE it enacted by the Senate and House of Represen-
tatives of the commonwealth of Pennsylvania, in General Assembly
met, and it is hereby enacted, by the authority of the same, 'That The regis.
the register for the probate of wills and granting letters of admin- {ois ea®

Yonds, on
istration for the city and county of Philadelphia, and of the several ganting

letters of
countics of this state, respectively, and their deputies, having pow- aminisua
er to grant letters of administration, of the goods and chattels of
persons dying intestate within this commonwealth, shall, upon their
granting letters of administration, take bonds, with two or more
sufficient sureties (respect being had to the value of the estate,) in

the name of the register, with the conditions in manner and form
following, viz. “'The condition of this obligation i1s such, that if cemition o
the within bounden A. B. administrator of all and singular the goods, the bonds
chattels and credits of C. D. deceased, do make, or cause to be

made, a true and perfect inventory of all and singular the goods,

chattels and credits of the said deceased, which have or shall come

to the hands, possession or knowledge of him, the said A. B. or

into the bands and possession of any other person or persons,for him

and the same, so made, doexhibit, or cause to be exhibited, intothe
Register’s office in the county of at or before the

day of ,next ensuing ; and the same goods, chattels and cre-

dits, and all other the goods, chattels, and credits of the said deceas-

ed, at the time of his death, which at any time after, shall come to

the hands or possession of the said A. B. orinto the hands and
possession of any other person or persons for him, do well and truly
administer according to law; and further, do make, or cause to be

made, a truc and just account of his said administration, at or be-

fore the day of yand all the rest and residue of the said

goods, chattels and credits, which shall be found remaining upon

the said administrator’s account, the same being first examined and

allowed of by the Orphans® Courtof the county where the said ad-
nunistration is granted, shall deliver and pay unto such person or
persons, respectively, as the said Orphans’ Court, by their decree or
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1794, sentence, pursuant to the true intent and meaning of this act, shall

‘e~ 1imit and appoint; and if it shall hereafter appear that any last will

and testament was made by the said deceased, and the executor or

executors therein named do exhibit the same into the said Register’s

office, making request to have it allowed and approved accordingly,

if the said A. B. within bounden, being thereunto required, do ren-

der and deliver the said letters of administration, approbation of

such testament being first had and made in the said Register’s of-

fice, then this obligation to be void and of none effect, or else tore-

" Forceofsuch main in full force and virtue;” which bonds are hereby declared to

bonds, & e good to all intents and oses, and pleadable in any courts of

good to all intents and purposes, and pleadable in any

justice ; and the said Orphans’ Court in the respective counties shall

Powerot the and may, and are hereby enabled to proceed and call such-adminis-

€owtto  trators to account, for and touching the goods of any person dying

e e, intestate, and upon hearing and due consideration thereof, to order

and make just and equal distribution of what remaineth clear, after

all debts and funeral and just expenses of every sort first allowed

and deducted, amongst the wife and children, or childrens’ children,

if any such be, or otherwise to the next kindred to the person de-

ceased, in equal degree, or legally representing their stocks, to every

one his right, according to the rules and limitations hereafter set

down, and the same distributions to decree and settle, and to compel

such administrators to observe and pay the same by the due course

of thelaws of this commonwealth, saving to every person or per-

sons, supposing him or themselves aggrieved, their right of appeal

ofinvento. Lrovided, That the administrators be bound to furnish the invento-

vies. ry within one month, and to adjust and settle his accounts within
one year. :

(Repealed, _ LSECT. 11, Whereas inconveniences may arise from the debts of

amihy deceased persons remaining alien on their lands and tenements an

Suppliccs s indefinite period of time after their decease, whereby bona fide

purchasers may be injured, and titles become insecure ; Theretore,

oraans D¢ it enacted by the authority aforesaid, 'That no such debts, ex-

agitan  cept they be secured by mortgage, judgment, recognizance, or other

realestate,  record, shall remain a lien on said lands and tenements longer than

seven years after the decease of such debtor, unless [a demand there-

"Fpe itk of shall be made, or*] an action for the recovery thereof commenc-

sectionof ed and duly prosecuted against his or her executors or administra-

the act of 4th

April sy, LOIS, within the said period of seven years, or a copy, or particular
isin the v

Smewords Written statement of any bond, covenant, debt or demand, where
e hien, the same is not payable within the said period of seven years, shall
?ﬂfﬁ% be filed within the said periqd in the office of the Prothonotary of
hetween - the county where the lands lie: Provided always, That a debt due
Proviso.  and owing to a person, who, at the time of the decease of such

debtor, isa feme covert, in his minority, non compos mentis, in pri-

son, or out of the limits of the United States, shall remain 2 lien

on the said lands and tenements /notwithstanding the said term be
¢rour _ expired)until [seven*] years after discoverture, or such person shall
Jos iyt have arrived at the age of twenty-one years, be of sound mind,

el enlargement out of prison, or return into some one of the United
197,) States of America.]



Secr. var. Adnd be it enacted by the auihority aforescid, That 1794s
the remaining part of any lands, tenements and hereditaments, and ‘vt
personal estate, of any person deceased, not sold or disposed of by Risti
will, nor otherwise limited by marriage settlement, shall-be divided tates &c.
and be enjoined in manner following, to wit : if the intestate leaves v, v,
a widow and lawful issue, the widow shall be entitled to one third is 5%@&‘
part of the real estate, for and during her natural life, and to one i
_third of the personal estate absolutely ; and the remaining two thirds
of the said estate, real and personal, shall immediately descend and
be distributed to the lawful children of the intestate, such children
always to inherit and enjoy, as tenants in common, in equal parts:

And in case the person dying intestate shall leave several persons of persons
lawful issue in the direct line of lineal descent, and all of equal de- Beiploe
gree of consanguinity to the person so dying intestate, the said two sanguinity.
thirds of such estate shall descend and be distributed to the said
several persons, as tenants in common, in equal parts, however re-
mote from the intestate the common degree of consanguinity may
be, in the same manner as if they were all daughters of the person
so dying intestate : And in case the intestate shall leave lawful issue gase oftawe
of different degrees of consanguinity to him or her, the said two il issue of
thirds of such estate shall descend, and the personal estate be dis- grees of con-
tributed to the lawful child or children of the intestate, if either or” >~
any of them be then living, and to the lawful issue of such of the
children as shall be then dead, leaving lawful issue, as tenants in
common ; such issue always to inherit, if one person, solely, and if
several persons, as tenants in common, in equal parts, such share
only as would have descended to his or their parent, if such parent
had been then living ; and each of the lawful children of the intes-
tate always to inherit and receive such share as would have descend-
ed or been distributed to him or her, if all the children of the in-
testate, who shall be then dead, leaving lawful issue, had been liv-
ing at the death of the intestate: And if there be no child of the gegna.
intestate living at the death of the intestate, and only a grand-child ghildrenand
or grand-children, and the lawful issue of a grand-child or grand- isswe. =
children, who shall be then dead, leaving lawful issue, then the
real estate shall descend, and the personal estate be distributed, to
such grand-child or grand-children of the intestate, and to the law-
ful issue of such of the grand-children of the intestate as shall be-.
then dead, leaving issue, as tenants in common ; such issue always
to inherit, if one personsolely, and if several persons, as tenants
in common, in equal parts, such share only as would have descend-
ed to his, her or their parent, if such parent had been then living:
And each of the grand-children of the person so dying intestate,
who shall be living at the time of the death of the intestate, always
to inherit and receive such share as would have descended or been
distributed to him or her, if all the grand-children of the intes«
tate, who shall be then dead, leavinglawful issue, had been living at
the time of the death of the intestate: And the same law of inheri-
tance, descent and distribution, shall be observed, in case of the
geath of the grand-children, and other descendants, to the remotest

egree, ‘

Yor. 111, T
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Where there
is no widow,

8tcr. 1v. And be it further enacted by the authority aforesaid,
That in case the intestate leaves no widow, the whole real and per-
sonal estate shall descend and be divided, as is directed in the
preceding section with respect to the estate not disposed of in fa-

sehere thiere YOur of the widow ; and if the intestate shull leave a widow, and

is a widow,

‘but no lawful

issue.

When the
father shall
inherits

Exception,

Whenfa-
ther, bro-
thers and
sisters, &c,
chall inherit.

rio lawful issue, the said widow shall have one moiety or half part
of the real estate, including the mansion-house, during her natural
Tife, except in cases, where, in the judgment of the Orphans’ Court,
the estate cannot with propriety be divided; and in that case she
shall hdve and receive the rents and profits of onte moiety of the
real estate during her natural life, and onc moiety of the personal
estate absolutely, the remaining moiety to descend and be disposed
of asis provided with respect to the whole cstate, in case the intes-
tate leaves no widow, and the real estate, so as aforesaid to be en~
joyed by the widow during her natural life, shall descend and be
disposed of as is by this act provided with respect to the whole es-
tate, in case the intestate leaves no widow. .

Sect. V. And be it further enacted by the authority aforesaid,
That in case any person so as’ aforesaid scized or possessed shall
die, leaving neither widow nor lawful issue, but leaving a father, the
whole of the said rcal estate shall be enjoyed by the father of the
intestate, for and during the natural life of such father; and the
personal estate of the sald intestate shall pass and be vested in the
said father absolutely, unless the said real and personal estate, or
cither of them, came to the person so dying scized or possessed
from the part of his or her mother, in which case the said estate, or
such part thereof as shall have come from the part of his or her
mother, shall descend, pass and be enjoyed or possessed, as if such
person so dying seized or possessed had survived his or her father.

Seer. V. dnd be it further enacted by the authority aforesaid,
That if any person so dying seized shall leave neither widow nor
lawful issue, but shall leave a father, and biothers and sisters, the
said real estate shall descend to and be enjoyed by the brothers and
sisters of the intestate, after the decease of the father, as tunants in
common, in equal parts; and if any of the brothers or sisters of
the intestate shall be then dead, leaving lawful issue, then it shall

“descend to andbe enjoyed by the surviving brothers and sisters, aned

the lawfulissue of such brothers or sisters, asshall be then dead, leav-
ing lawful issue, such issue always to inherit, if one person, solely, it
several persons, as tenants in common, in equal parts, such share only
as would have descended to his, her or their parent, had such parent
been then living ; and cach of the brothers and sisters of the person
so dying intestate, who shall be living at the time of the death of
the intestate, always to inherit and enjoy such sharc as would have
descended and been distributed to him ot her, if all the brothers
and sisters leaving lawful issue had been living at the time of the
death of the intestate ; but if the intestate shall leave no brothers or

“sisters, nor their representatives, then the estate shall go to the fa-

When the
mother shall
inherit, &e.

ther in fee simple, unless where the estate has descended from the
part of the mother, as aforesaid.

Srct. vi1. Andbe it further enacted by the authority aforesaid,
That in case any person so as aloresaid seized ox possessed shall die,
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Teaving [no*] widow nor lawful issue, nor father, but leaving a mo- 1794,
ther, the whole of the real estate shall be enjoyed by the mother of ‘et
the intestate, for and during the natural life of such mother ; and Exception,
the personal estate of the said intestate shall pass and be vested in
the said mother absclutely, unless the said real and personal estates,
or either of them, came to the person so dying seized or possessed
from the part of his or her father, in‘which case the said estate, or
such part thereof us shall have come from the part of his or her
father, shall descend, pass and be enjoyed or possessed, as if such
person so dying seized or possessed had survived his or her mo-
thcrc

SecT. virL. dnd be it further cnacted by the authority aforesaid, where here
"That if the person so dying seized shall leave neither widow nor 319 widow

nor issue,

lawful issue, but shall leave a mother, and brothers and sisters, the buta mother,

said real estate shall descend to and be enjoyed by the brothers and and sisters,
sisters of the intestate, or their representatives, after the decease of prowenta.
the mother, as tenants in common, in equal parts; and if any of '
the brothers or sisters of the intestate shall he then dead, leaving

Inwful issue, then it shall descend to and be enjoyed by the surviv-

ing brothers and sisters, and the lawful issue of such brothers or

sisters as shall be then dead, leaving lawful issuc, such issue always to

inherit, if one person, solely, if scveral persons, as tenants in com-

mon, in equal parts, such share only as would have descended to

his, her or their parent, had such parent been then living ; and each

of the brothers and sisters of the persons so dying intestate, who

shall be living at the time of the death of the intestate, always to

mherit and enjoy such share as would have descended and been
distributed to him or her, if all the brothers and sisters leaving law-

ful issue had been living at the time of the death of the intestate.

Srct. xx. And be it jfurther enacted by the authority aforesaid, of aavance-
'That in case any child shall have any estate by settlement of the Bgmste,
intestate, or shall be advanced by the intestate, in his oy her life-time,
by portion or portions, equal to the share which shall be divided and
allotted to the other children, and other descendants, whether the
same be by lands or personal estate, such person shall have no shate
of the estate of which the said person died seized or possessed ; and
in case any child shall have any estate by settlement from the intes-
tate, or shall have been advanced by the said intestate in his or her
life-time, whether the said portion or advancement be in real or per-
sonal property, but not equal to the share which will be due to the
other children, or descendants, then so much of the surplusage of
the said estate of the intestate to be distributed to such child or
children, as shall make the estate of all the said children or descen-
dants to be equal ; excepting, nevertheless, that where the issue to
tuke shall not be of equal degree to the person dying seized or pos-
sessed, the several descendants taking by representation to inherit
and enjoy, the one person, solely, and scveral persons, as tenants in

o

T

¥ The word [no] is omitted in the original roll, but is sa obviously neces
8ary to the sense of the act, that it hus been thought frrofrer fo insort it here,
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1794, cominon, in equal parts, such share only as would have descended
L’ oy been distributed to his, her or their parent or ancestor, if such pa-
rent or ancestor had then been living.
ofpsthu.  Sper. X. And be it further enacted by the authority aforesaid,
qeuschi That all posthumous children shall, in all cases whatsoever, inherit
in like manner, as if they were born in the life-time of their respec-
tive fathers, ‘
When the Secr. x1. And be it further enacted by the authority aforesaid,
titblood 1. That where any person shall die seized as aforesaid, leaving no
' childten, or lawful issue, father or mother, brothers or sisters, or
their lawful issue, of the whole blood, then brothers and sisters of
the halt blood, and their lawful issue, shall inherit the same as afoye-
said, in prefercnce to the more remote kindred of the whole blood,
unless where such inheritance came to the said person so seized by
descent, devise, or gift, of some one of his or her ancestors, in which
case all those, who are not of the blood of such ancestor, shall be
excluded from such inheritance.
Xindedin — Sucr. x11. And be it further enacted by the aquthority qforesaid,
equaldegree, o « . : A .
& That the real and personal estate of any person dying intestate, in
case such person leaves neither widow nor lineal descendant, nor
father or mother, or brothers or sisters, of the whole or half blood,
or Jawful issue of any brother or sister of the whole or half blood,
shall descend to and be divided among the next of kin of equal de-
gree; and if any such kindred shall be then dead, leaving lawful
issue, then it shall descend to and be enjoyed by such surviving kin-
dred, and the lawful issue of such kindred as may be then dead,
leaving issue, as tenants in common, such issue always to inherit,
if one person, solely, and if several persons, as tenants in common,
in equal parts, such share only as would have descended to his, her
or their parent, if such parent had been then living ; and each of
the kindred in equal degree to the person so dying intestate, who
shall be living at the time of the death of the intestate, always to in-
herit and receive such share as would have descended to him or
her, if all such kindred leaving lawful issue had been living at the
time of the death of the intestate.

Of dorwer, Ster. x1r. And be it further enacted by the authority aforesaid,
That the share of the estate of the intestate, in this act directed to
be allotted to the widow, shall be in lieu and satisfaction of het

order of dower at common law.

aying . SECT. Xxv. And be it further enacted by the authority aforesaid,
chtse That all debts owing by any person within this state, at the time of
his or her decease, shall be paid by his or her executors or adminis-
trators, so far as they have assets, in the manner and order follow-
ing : First, physic, funeral expenses, and servants wages ; Second,
Yents not exceeding one year; Third, judgments ; Fourth, recogni-

zances 3 Fifth, bands and specialties ; and that all other debts shall

Procesdin be paid without regard to the quality of the same, except debts due
ifttherons” t0 the commonwealth, which shall be last paid ; but if there shall
tamne ot be assets sufficient to discharge and pay such bonds and special-
foralh  tles, and other debts, then, and in such case, the same shall be

averaged, and the said creditors paid pro rata, or an equal sum or

proportion in the pound, as far as the assets will extend, first paying
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the bonds and specialties aforesaid ; for which purpose the execu- 1794.
tors or administrators of such deceased person shall or may apply ‘vt
to the Orphans’ Court of the proper county, which is hereby empow-

ered to appoint three or more auditors, to settle and adjust the

rates and proportions of the remaining assets due and payable to

such respective creditors, whose report thereupon, if approved by

the court, shall be confirmed, and the executors or administrators

shall pay such creditors accordingly : Provided nevertheless, That Creditors
no credijtor, who shall neglect to exhibit his account to the execu- dudedfrom
tors or administrators, within twelve months after public notice *®¥idend
given inone or more of the public newspapers of this state, and con-

tinued in such public newspapers for four weeks, shall be entitled to
demand or receive any dividend of such remaining assets.

Seer. xv. dnd be it further enacted by the authority aforesaid, ot disuita.
"That to the end that a due regard be had to creditors, no adminis- pone
trator shall be compelled to make such distribution of the goods of
any person dying intestute, until one year be fully expired after the
intestate’s death, and that each and every one, to whom any distri-
bution and share shall be allotted, shall give bond, with sufficient
sccurities, in the said Orphans® Court, that if any debt or debts truly
owing by the intestate shall be afterwards sued and recovered, or
otherwise duly made to appear, that then, and in every such case,
he or she shall respectively refund and pay to the administrator his
or her rateable part of that debt or debts, and of the costs of suits,
and charges of the administrator, by reason of such debts, out of the
part and shares so as aforesaid allotted to him or her, thereby to en-
able the said administrator to pay and satisfy the said debt or debts,

50 discovered after the distribution made as aforesaid.

Sect. xvi. And be it further enacted by the authority foresaid, ofdistita.
That in case distributions shall be made as aforesaid by the adminis- Partich.
trator, of all and singular the goods and chattels, rights and credits
of the intestate, without making application to the Orphans’ Court,
each and every one to whom any distribution and share shall be
allotted shall give bond, with sufficient suretics, to the said admi-
nistrator, the condition of which bond shall be-the same as is before
directed, in case distribution is ‘made by the Orphans’ Court.

SecT. xviL. And be it further enacted by the authority aforesaid, Of adminis-

. . tration, with
That in all cases, where the register hath used heretofore to grant the wi
administration, with a testamewt annexed, he shall continue so to do, ™%
and the will of the deceased in such testament expressed shall be
performed and observed in such manner as it should have keen, i
this act had never been made.

SecT. Xvit. dad be it further enacted by the authority aforesaid, Cisimswhen
That all such of the intestate’s relations, and persons concerned, ™™
who shall not lay legal claim to their respective shares within seven
years after the decease of the intestate, shall be debarred from the
same for ever: Provided always, That if any such relation or per- provise.
son shall, at the time of such title accrued, be within the age of
twenty-one years, covert, non cOMpos mentis, in prison, or out of
tl}e limits of the United States of America, that then such person,
1u§ or her heirs, executors or administrators (notwithstanding the
said term shall have expired) shall and may recover, hold and enjoy
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1794. the same, if he or she shall lay a legal claim thereto within seven
\— vears after his or her coming to full age, discoverture, coming to
sound mind, enlargement out of prison, or return into some one of
the said United States ; and if any such relation or person concern-
ed shall, at the time of the decease of the intestate, be feme sole,
of sound mind, not in prison, and within the said United States, and
shall afterwards, and within the said term of seven yeurs, be covert,
non compos mentis, in prison, or out of the United States, then such
person shall not be barred his or her claim, notwithstanding the said
term of seven years may have expired ; provided the time which
may have elapsed previously to such disability, together with the
time subsequent thereto, and before such claim is made, does not
exceed the said term of seven years,

Mow real Sect. x1x. And be it further enacted by the authority aforesaid,
graemy  That if any person or persons shall die intestate, being owner or
it debts, owners of lands or tenements within this state at the time of his,
her or their death, and leave lawful issue, but not a sufficient per-
sonal estate to pay their just debts and maintain their children, in
such case it shall be Iawful for the administrator or administrators
of such deceased person or persons to borrow on mortgage, giving
the premises for security, any sum of money, not exceeding one
third of the value thereof, or to sell and convey such part or parts
of the said lands or tenements, as the Orphans’ Court of the county
where such estate lies shall in either case, from time to time, think
fit to allow, order and direct, for defraying their just debts, main-
tenance of their children, and for putting them apprentices, and
teaching them to read and write, for the improvement of the resi-

due of the estate, if any be, to their advantage.
OF real <3 Szor. xx. And be it further enacted by the authority aforesaid,
st inina. 'That no lands or tenements contained in any marriage settlement
meits;  shall, by virtue of this act, be sold or disposed of contrary to the
form and effect of such scttlement, or shall any Orphans’ Court al-
" low or order any intestate’s lands or tenements to be sold, before the
administrator or administrators requesting the same shall exhibit a
true and perfect inventory, and a conscionable appraisement of all
the intestate’s personal estate whatsoever, as also a just and true ac-
count, npon his, her or their solemn oath or affirmation, of all the
intestate’s debts, which shall be then come to his, her or their know-
when redd ledge 3 and if thereapon it shall appear to the said Orphans’ Court,
betoid, - that the intestate’s personal estate will not be sufficient to pay the
" debts, and maintain the children, until the eldest of them attains to
the age of twenty-one years, or to put them out ta be apprentices,
and to teach them to read and write, then, and in every such case, and
not otherwise, the said Orphans’ Court shall allow such administra-
gﬁerfof tor or administrators to make public sale of so much of the lands,
) as the said Orphans’ Court, upon the best computation they can
make of the value thereof, shall judge necessary for the purposes
aforesaid, reserving the mansion house and most profitable part of
fe'g;;‘gg%sc the estate till the last; but before any such sale be made, the said
" Orphans’ Court shall order so many writings to be made by the
clerk, upon parchment or good paper, as the said Orphans’ Court
shall think fit, to signify and give notice of such sales, and of the

.



day and hour when, and the place where, the same will be, and what 1794,
lands are to be sold, and where theylie, which notice shall be delivered ‘==
to the sheriff or constables, in order to be fixed in the most public places
of the county or city, at least ten days before sale; and the sheriff or
constables are hereby required to make publication accordingly; and Returnot
the administrator or administrators that make such sale shall bring she sl
his, her or their proceedings therein to the next Orphans’ Court af-
ter the sale made; and if it shall happen that any lands be sold, by Distibution
virtue of this act, for more than the said Orphans’ Court’s compu- plus.
tation of the value thereof, then the administrator or administrators
shall distribute the same, as by this is required for intestate’s real
cstates.

Sret. xxt. dnd be it further enacted by the authority aforesaid, Of lands, s>
That no lands, tenements and hereditaments, so as aforesaid sold =
by order of the Orphans’ Court, shall be liable in the hands of the
purchaser for the debts of the intestate.

SecT. xx11. And to prevent any doubts which may hereafter
arise, concerning the ngmner in which the partition of the intestate’s
estate may be made, Be it further enacted by the autherity afore- pgimos
said, That it shall and may be lawful to and for the Justices of the theinte
Orphans’ Court of the county in which the lands of the intestate bow tobe
shall be, upon a petition to them presented by the widow or relict, ™
or by any child or children of such intestate, if of age, or by his
or her, or by their guardian or guardians, or next friends, if under
age, to appoint seven or more persons, indifferently chosen, on be-
half and with consent of the parties, or where the parties cannot
agree, to award an inquest to make partition, according to the pur-
port and true meaning of this act; and upon the retwrn made by
the persons so to be appointed, or of the inquisition so to be taken,
to give judgment that the partition thereby made do remain firm
and stable for ever, and that the costs arvising on such suit or suits
be paid by the parties concerncd: Provided nevertheless, That where proceeding.
any estate in lands, tenements and hereditaments, cannot be divided Yhee stice
amongst the children, or widow and children of the intestate, with- divided
out prejudice to or spoiling of the whole, the said seven or more
persons, or the said inquest, as the case may be, shall make a just
appraisement thereof to the Orphans’ Court of the county where
the same lands or tenements shall be, and thereupon the said court
may, but not otherwise, order the whole to the eldest son, if he
shall accept it, or .any of the other sons, successively, upon the
eldest son’s neglect or refusal, or if there be no son, or all the sons
neglect or refuse, then to the eldest daughter of the said intestate,
and on her neglect or refusal, to any other of the suid daughters,
in the same manner successively, he, she or they, or some friend le-
gally authorized for him, heror them, paying to the other children syressobs
of the intestate their equal and proportionable part of the true va- 13
lue of such lands, tenements and hereditaments, as upon = just ap-
praisement thereof, made as aforesaid, or giving good security for
the payment thereof in some reasonable time, not exceeding twelve
months, as the said Orphans’ Cowrt shall limit and appoint; and Efect of
the person or persons to whom, or for whose use, payment or satis- ments
faction shall be so made for their respective parts or shaves of the



1794, deceased’s lands, in manner aforesaid, shall be forever barred of
o~ all right, title, or demand, of, in, to, or out of the jntestate’s lands
Proceeding and tencments aforesaid ; ‘but where the widow is living, and the
Yhere there whole premises shall be adjudged and ordered to the eldest son, or
apy of the children, the wife of the person so deceased shall not be
entitled to the sum, at which her purpart or share of the estate so
as aforesaid ordered to the eldest son, or any of the children, shall
be valued, but the same, together with the interest thereof, shall
be and remain charged upon the premises, and the interest thereof
shall be annually and regularly paid by the eldest son, or such other
child, to whom the said lands shall be adjudged, his or her heirs or
assigns, holding the said lands, to be recovered by such mother by
distress, or otherwise, as rents in this commonwealth are usually re-
covered, to his or her said mother, during her natural life, which
the said mother shall accept and receive, in lieu and full satisfaction
gndafter hr for her dower at common law; and at the decease of the said
) mother, the said principal sum, so as aforesaid valued and adjudged,
shall be paid by the said eldest son, or other child aforesaid, to
whom the aid lands shall be adjudged, his or her heirs or assigns,
holding the premises, and shall be distributed and divided by the
said court to and amongst the said children of her husband, and
their representatives, according to the direction of this act: Provi-
of partition ded also nevertheless, "that when it shall appear, by the report of
" seven or more petsons, chosen by the partics, or, where they can-
not agree, by an inquest, appointed as aforesaid, that the rcal es-
tate of any intestate will conveniently accommodate more than one
child, the said court may scttle the same on as many of the chil-
n favour o ArED (preference being always given to the eldest sons) as it will ac-
zuns, commodate, without prejudice to or spoiling the whole, or, in case
the intestate left no issue, the same may be assigned to so many of
the next of kin to the intestate in equal degree, as such estate will
* conveniently accommodate, without prejudice to orspoiling the whole,
(preference being given to the male heirs among such as are of kin
Infavourof in equal degree ;) and if there be no sons, then to so many of the
WBMES daughters, as the same will accommodate as aforesaid, the said chil-
dren or next of kin to whom the said estate shall be so assigned, or
some {riend for them, paying, or sccuring to be paid, to the
other children of the intestate, their respective parts of the value
thercof, in the same manner as is herein before directed, where one
of the children takes the whole of the real estate; and the said
court, in directing the said payments to be made, or securities to
be given, having regard to the value of the estate so assigned to
the children or next of kin respectively.

‘Provision Sect. xxur. dnd be it further enacted by the authority aforesaid,

for children r - . e y i 1
bornafter LDt where any person, from and after the passing of this act, shall
makines  make his or her last will and testament, and afterwards shall marry,
Toenoticed oy have a child or children, not provided for in any such will, and
die, leaving a widow and child, or either widow or child, although
such child or children be born after the death of their father, every
such person, so far ag shall regard the widow or child or children
after born, shyll be deemed and construed to die intestate, and such
child or children shall be entitled to such purparts, shares and divi-
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dends of the estate, veal and personal, of the deceased, as if he or 1794
she had actually died without any will; and in such cases the judges b o
of the respective Orphans’ Courts, so far as regards the wife after
married, or child or children after born, shall have the same power

and authority to make partitions, or where partitions cannot be

made without prejudice to or spoiling the whole of that part of the

estate devised to any child or children aforesaid, in that case to va-

lue, adjudge, and order the premises to the devisee or devisees of

such part of the estate as cannot be divided as aforesaid, and, on the
refusal of such devisee or devisees, to the children successively, as

they may or can do where a person dies wholly intestate; and the
devisee or devisees, or the child or children, to whom the premises

shall be adjudged, shall pay the money, or give sufficient security

for the same, asis herein directed, where the person dies intestate

as aforesaid.

Sect. xx1v. And be it further enacted by the authority aforesaid, sppea from
That when any final decree or sentence shall be pronounced by any the Regis-
Register’s Court, the party or parties, his, her or their heirs, ex~
ecutors or administrators, against whom such decree or sentence,
or judgment, shall be given, may appeal therefrom to the Supreme
Court, in all cases and jnstances where the sum mentioned. in the
said decree, sentence or judgment, or the sum or other matter in con~
troversy, shall exceed the sum of fifty pounds. :

Secr. xxv. 4nd be it further enacted by the authority aforesaid,
That the act, entitled “ An act for the better settling of intestates”
estates,” and the act, entitled “ A supplement to the act, entitled-

“ An act for the better settling intestates’ estates, and for repealing

one other act of General Assembly of this province, entitled “ An

act for amending the laws relating to the partition and distribution

of intestates’ estates,” (except the repealing clauses thereof,) be,

and the same are hereby repealed, and made null and void : Pro= yu nosto
wided always, That nothing herein contained shall in any degree af- afectdics
fect the right or claim of any person or persons, which they may ings under
have acquired, or to which they may be entitled under any former
laws, or prevent them from commencing any suit or suits, or car-

rying on and prosecuting any that may have been commenced, in

the same manner, and with the same effect, as if this act had not

been passed.

Passed 19th April, 1794.—Recorded in Law Book No. V. page 249, (‘m )

Repeal of
former acts.;

(“m_) By the 6th section of the royal
eharter, ¢ the laws for regulating and
governing property within the province,
as well for the descent and enjoyment
of lands, as likewise for the enjoyment
and succession of goods and chattels,
shall be and continue the same as they
shall be, for the time being by the ge-
neral course of the law in ourkingdom
of England, until the said laws shall be
altered by the sald William Penn, his
heirs or assigns, and by the freemen of
the said provinee, their delegates o
deputies, or the greater part of them.”
—(See appendix.)

Vor. III.

The following is the observation of
Chief Justice Kinsey, upon the forego-
ing section.

¢ Although it should be made agues-
tion, whether the statute laws of Eng-
land, by the royal chatter or otherwise,
did, or do extend to this province; yet
as the common law is generally allow-
ed {o be in force here in such cases
wherein no alterations have been made
by acts of Assembly; and as it appears
to have been resolved in the carl of Dor-
by’s case, 4 Inse. 284, that land granted
By letters patent from the crown, though
out of the renalm of Kugland, should de.

U
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scend according to the course of the
common law, itis clear, that from the
date of the charter, until acts of As.
sembly were made to alter the same,
lands, within this province, descended
according to the course of common
law.?"—

A variety of laws were accordingly
made, previous to the year 1700, to re~
gulate intestates’ estates, of which a
brief review will be here given; toge-
ther with Chief Justice Kinsey’s notes,
or observations thereon.

By an act passed at an Assembly held
in March, 1683, (110th law,) it was
enacted, ¢ That the estate of an intese
tate shall go to his wife, his child, or
children, and if he leave no wife, child,
or children, it shall go to his brothers
and sisters, if any be, or to the chil-
dren of such brothers or sisters; and
in case no such be, one half shall go to
the parents, and the other balf to the
next of kin: And for want of parents,
one half shall go to the Governor, and
for want of kin, the other half to the
public. Providing, always, That the time
of claiming exceed not three years af-
ter the death of such intestate.”

By the 172d law, passed in the fol-
lowing year, (May, 1684,) ¢ One third
of the personal estate shall go to the
wife; and one third of the lands and
tencments during her natural life ; the
remainder, together with the other two
thirds of the estate, shall go to the chil-
dren, the eldest son haying a double
part or share; and in case the intestate
leaves no child, then half the personal
estate to the widow, and the moiety of
the real egtate during her natural life,
the remainder thereof to the next of
her husband’s kin, And if he leaveth
no wife, child, or childven, it shall go
to his brothers and sisters, if any be, or
to the children of such brothers and
sisters ; and in case no such be, one
half shall go to the parents, and one
half shall go to the Governor; and for
want of kin, the other half to the pub-
lic stock of the county, And the es~
tute of an intestate widow shall go to
her child or children, to be divided and
shared as before; and if she leave no
child or children, the estate to be dis-
posed of as before, if any be, And the
estate of an intestate single man or wo-
man shall go to his or her brother aud
sister, if any be, and for want of such,
as before limited. Provided, That his
or her debts be first paid ; and that the
time of claiming be within three years
after the decease of the intestate party.?
_ ¢ From the passing of this act,” Chief
Justice Kinsey observes, ¢ the course
of the descents of land was altered.

The cldest son, by this act, (whers
there were other children,) taking a
double share only”

2. ¢ By this act, it seems, where
there were no children, the brothers and
sisters, or their children, (where such
there were,) of the intestate, took a
joint estate; and where there were
none, the parents took half the estate.”’

3. ¢ This act continued to the year
1693, and then it received some altera-
tions; amongst others, where there
were no children, brothers or sisters,
or their issue, were to inherit; and if
there were none of these, it was to go
to the parents; and for want of kindred,
one hualf to the Governor, the other
half to the county stock.”

4,  The last mentioned act continu-
ed until 1700.”

By the 188th law, passed in May,
1688, it was enacted, ¢ That any per-
son who died, or shall die intestate, be-
ing owner of lands within this province

or territories, and hath left, or shall ~

leave legal issue, it shall be lawful for
the Courtof Orphans, with the approba.
tion of the Governor and Council, to
empower the widow or administrator,
in case of considerable debts, charge
of child or children, to make sale of
such parts or tracts of the said land, as
the council and court shall judge meet,
direct towards the defraying of such
just debts, the education of such child
or children, support of the widow, and
the better improving the remainder of
the estate to their advantage, and that
this law continue and be in force for
one whole year, and no longer.”

Chief Justice Kinsey observes upon
this act, ¢¢that it was continued to the
vear 1693, when executors and admi-
nistrators were authorized to sell with-
out the application here directed,”

1t appears by the petition of right in
Governor Iletcher’s time, the above law
was declared to be in force on the 1st
June, 1693, (See this petition prefixed
1o the first volume of this edition.

But at an assembly held 15th of May
and 1st of June, 1693, an act was
passed entitled “The law about tes-
tates and intestates estates,” by which
it was enacted (in substance) after de-
claring real and personal estates lisble
to be taken in execution or sold by exe-
cutors or administrators for payment of
debts, “that the surplus of testators
or personal estates after payment of
debts, should be proportionably dis-
tributed according to their last wills;
and the surplus of intestates’ personal
estates after payment of debts, should
be distributed, one third to the wife,
the residue amovg his children, and



155

such as legally represent them, (if any
of them be dead) the eldest son having
a double part or share; and if there be
no children norlegal representatives of
them, one moiety shall be allotted to
the wife, the residue equally to intes-
tates next of kin in equal degree, and
those who represent them; and ifin.
testate left no wife, child, or children,
it shall go to his brothers and sisters, if
any be, or to the children of such bro-
thers and sisters; and in case no such
shall be, it shall go to the parents; and
for wadt of Eindred, one half to the
Governor for the time being, and the
other half to the public stock of the
county where such estate lyeth, And
the personal estate of an intestate wi-
dow to go to her child or children, to
* be disposed of as aforesaid; and, of a
single man or woman dying intestate,
to go to his and their brothers and sis-
ters, if any be, and for want of them,
as before limited, Provided, That where
testutors, or intestates personul estates
are sufficient to pay all debts, &c. then
the real estate to be distributed in man-
ner following, Testators’ real estates
to remain as their last wills and testa-
ments devise the same; and one third
of all intestates® lands to the wife for
life, the residue to be allotted and dis-
tributed as the surplusage of personal
estate is limited and directed.

Refunding bonds required, as well on
the distribution of intestates, as of tes-
{aes’ estates, Claims not made with-
in three years to be barred.

Executors and guardians to give
bond, &c. to stand in force till they set-
ile their accounts, and were legally dis.
clharged, and if any man shall refuse
this honest care and charge in the go-
vernment, unless he have live children
to take cuve ofy or is alveady executor
to one will, or hath persons nearer res
lated to him who in all likelihood will
impose that charge upon him he shall
be fined at the discvetion of the court,
who shall appoint another, &c.”

¢ This act,” says C.]. Kiusey conti-
nued to the year 1694, when ancther
act was made authorizing sales oflands
to be made by the widow or adminjs-
trators, with tle leave of the Governor
and Council, or the county court, where
there were debts to be paid, « charge
of children, or it was necessary for the
improvement of the residue of the es-
tale, which last law continued to the
year 1696.”

2 ¢But then the first Iaw was re-
vived, which enabled executors or ad-
ministrators to sell for payment of
debts, and continued in force from the
year 1596 to the 27th November, 1700,

¢ 3, At which time two acts passed,
The first entitled  An act for ascer-
taining the descent of lands, &c.”
whereby executors and administrators
are authorized to scll their testators or
intestates lands in manner directed by
this act, The other act which passed
the same session, isentitled * An act
toemepower widows and administrators
to sell so much of the lands of intes-
tates as may be sufficient to clear their
debts, &c.” which last mentioned act
provides ¢ That widows and adminis.
trators may sell so much lands of intes.
tates (where there is not sufficient per-
sonal estate) as the Orphans’ Court
shall think fit, for payment of debts,
education of children, and improvement
of the residue.

4, “These acts continued till the
13th of the twelfth month 1705, and
then were repealed.”

The law about testates and intestates
estates, or the act of revival, alluded
to by the Chief Justice in No. 2, was
passed in 1697, and is nearly in the
same words as the act of 1693.

The act of 1700, for ascertaining the
descent of lands, &ec. alluded to in No.
3, after following the letter of the for.
mer acts, provides for the case of ad-
vancements to children, and declaves
that there shall be no representations
admitted among collaterals, after bro-
thers® and sisters® children ; and the li-
mitation for claims to be made is en-
larged to seven years,

The act of 4th Ame, for the better
setlling of intestates estates, passed in
1705, (chap. 135,) is repealed by the
act in the text.

The act directing the order of pay-
ment. of debts of persons deceased,
passed in 1705, (chap. 134,) is supplied
by the act in the text.

An act for amending the laws relat-
ing to the partition and distribution of
intestates estates, 22 Geo. 2, was pass«
ed 4th Feb'y, 1748-9, and repealed 23d
March, 1764,

A supplementto the act, entitled “An
act for the better settling intestates es-
tates, and for vepealing one other act
of General Assembly of this province,
entitled < An act for amending the laws
relating to the partition and distribu-
tion of intestates estates, (chap. 512.)
passed 234 of March, 1764, was re-
pealed by the act in the text.

The old intestate laws ave consid
ably altered by the act in the te
that the reader may have &
of the change in the 4w, the acls
of 1705 and 17§4y-are herein inserted
intire.

1794,
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An ACT for the better settling of Intes-
tates estates.

Be it enacted, That the Register-Ge-
neral and bis deputies, having power to
grant letters of administration of the
goods and chattels of persons dying
intestate within this province, shall,
upon their granting such letters of ad-
ministration, take sufficient bonds,
with two or mare able secyrities, re-
spect being had to the value of the es-
tate, in the name of the Register-Gene-
ral, with the conditions in manner and
form following, mutatis mutandis, viz.

¢“THE CONDITION OF THIS OBLIGA~
TroN 18 sucH, That if the within

bounden A. B, administrator of all and -

singular the goods, chattels and cre-
dits of C. D. deceased, do make, or
cause to be made a true and perfect
inventory of all and singular the goods,
chattels and credits of the said deceas-
ed, which have or shall come to the
hands, possession or knowledge of him
the said A. B. or into the hands and
possession of any other person or per-
sons for him : and the same so made do
exhibit, or causge to be exhibited, into
the Register’s.Office, in the county of
at or before the

day of next enguing; and
the same goods, chattels and credits,
and all other the goods, chattels and
credits of the sald deceased at the time
of his death, which at any time after
shall come to the hands or possession
of the said A. B. or into the hands and
possession of uny other person or per-
sgons for him, do well and truly admi.
nister according to law. And further
do make, or cause to be made, a true
and just account of his said administra-
tiony at or before the day of
And all the rest and resi-

due of the said goods, chattels and
credits, which shall be found remain-
ing upon the said administrator’s ac-
counts, the same being first examined
and allowed of by the Orphans’ Court
of the county where the said adminis-
tration is granted, shall deliver and
¥ay unto such person or persons vespec-
ively as the said Orphans® Court, in
the respective county, by their decree
or sentence, pursuant to the true intent
and meaning of this act, shall Yimit and
appoint. And if it shall hereafter ap.
pear, that any last will and testament
was made by the said deceased, and
the executor or executors therein nam-
ed do exhibit the same into the said
Register’s office, making request to
have it ailowed and approved "accord-
ingly: If the-said A. B, within boun-
den, being thereunto required, do ren-
der and deliver the said letters of ad.

ministration, approbation of such {es-
tament being first had and nade in the
said Register’s office, then this obliga-
tion to be void and of none effect, or
else to remain in full force and virtue?

‘Which bends are hereby declared
and enacted to be good, to all intents
and purposes, and pleadsble in any
courts of justice ; and also, that the
said Orphans’ Court, in the respective
counties, shall and may, and are here.
by enabled to proceed and call such ad-
ministrators to account, for and touch-
ing the goods of any person dying in-
testate: And upon hearing, and due
consideration thereof, to order and
moke just and equal distribution of
what remaineth clear, after all debts,
funeral and just expenses of every sort,
first allowed and deducted, amongst
the wife and children, or children’s
children, if any such be, or otherwise
to the next of kindred to the dead per-
son, in equal degree, or legally repre-
senting their stocks, to every one his
right, according to the laws in such
cases, and to the rules and limitationg
hereafter set down : and the same dis-
tributions to decree und settle, and to
compel such administrators to obgerve
and pay the same, by the due course of
laws of this province ; saving to every
one supposing him or thewmselves ug-
grieved, their right of appeal 1 the
Provincial or Supreme Court of this
province.

11, Provided alwaps, That the suid
Orphans’ Court in each county, which
is by this act enubled to make distribu-
tion of the surplusage of the estute of
any person dying intestate, shidl dis.
tribute the whole surplusage of such
estate or estates in manner and form
following, that is to say, one third part

of the said surplusuge to the wifis of

the intestate, and all the residue, hy
equal portions, to and amongst the
children of such person dying intestate,
allowing the eldest son two shares;
and to such persons as legally reprosent
such children, in case any of the said
children be then dead (otherthun such
child or children who shall have any
estate by the scttlement of the intes-
tate, or shall be advanced by him in
his life-time, by portion or portions,
equal to the share which shall by such
distribution be ullotted to the other
children) to whom suchdistribution ixs
to be made. And in case any child who
shall have any estate by settlement
from the intestute, or shall be advanced
by the said intestate in his life-time by
portion, not equal to the share which
will be due to the other children by
such distribution ag aforesaid, tlien so

T —————TL T Y
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much of the surplusage of the estate
of such intestate to be distributed to
such child or children, us shall have
any land by settlement from the intes-
tate, or were advanced in the life-time
of the intestate, as shall make the es-
tate of all the said children to be equal,
as near as can be estimated, the eldest
son being allowed two shiares as ufore-
said. And in cuse tbere be no children,
nor any legal representatives of them,
then one moiety of the »aid esiate to be
allotted to the wife of the intestate,
and the residue of (he suid estate to be
distributed equally to every of the next
kindred of the intestate, who wre in
eqnal degree, and those who legally
represent them: Provided, That there
be no representatives admitted umongst
colluteraly, after brothers und sisters
children. And in case there be no
wife, then zll the said estate to be dis-
tributed equally to and amongst the
childven, the eldest son to have two
shares as aforesaid. And in case there
be no child, then to the next of kin-
dred in equal degree of or unto the
intestate, und their legal representa.
tives as aforesaid, and in no other man-
ner aforesaid

111, Provided also, and to the end that
a due regard be had to creditors, That
no such distribution of the goods of
any person dying intestate be made,
till after one year be fully cxpired after
the intestate’s death, And that such
and every one to whom any distribution
and share shall be aflotted, shall give
bond, with suflicient securicies, in the
said Orphang’ Court, that if' any debt
or debts truly owing by the intestate
ghall be aftevwards swed for and re-
covered, or otherwise duly made to
appear, that then, and in every such
case, he or she shall vespcctively re-
fund and pay back to the administrator
his or her rateable part of that debt or
debts, and of the cost of suit and
charges of the administrator, by rea-
son of such debts, out of the part aud
share so a3 aforesaid atlotted to him or
her, therchy to enable the said adwmi.
nistrator to pay and satisfy the said
debt or debts, so discovered, after the
distribution made as aforesuid,

xv. Provided olways, ard be it further
enacted, Thut in all cases, where the
Register-General hath used heretofore
to grant administration, with a testa.
ment annexed, he shall continue so to

do; and the will of the deceased, in,

such testament expressed, shall be per-
formed and observed in such manner as
it should have been if this act had ne-
ver been made,

Ve Provided ajso, That all such of

the intestate’s relations, and persons
concerned, who shall not lay legal
claim to their respective shaves, within
seven years after the decesse of the
intestute, shall be debarred from the
same for ever.

vi. Aad be it further enacted, Thatif
any person or persons shall die intes-
tate, being owners of lands or tene-
ments within this province at the time
of their deuth, and leave lawful issue
to survive them, but not a suflicient
personal estate to pay their just debts
and matneain their children, in such
case, it shall be lawful for the adminis-
trator or administrators of such deceas-
ed to sell and convey such part or parts
of the said lands or tenements, for
defruying their just debts, maintenance
of their children, and for putting them
apprentices, and teaching them to read
and write, and for improvement of the
residue of the estate, if any be, to
their advantage, as the Orphans® Coart
of the county where suclt estate lies
shall think fit to allow, order and di-
rect from time to time,

vit. Provided always, That no lands
or tenements, contained in any marriage
settlement, shall, by virtue of this act,
be sold or disposed of, contrary to the
form and effect of such settlement ; nor
shall any Orphans’ Court allow or order
any intestate’s lands or tenementsto be
sold before the administrator, request-
ing the sume, doth exhibit one or more
true and perfeet inventories and con-
scionable appraisement of all the intes-
tate’s personal estate whatsoever, as
alsu a just and true account, upon his
or her solemn aflirmation, of all the in-
testate’s debts which shall be then come
to his or her kuowledge ; and if there.
upon it shall appear to the court, that
the intestate’s personal estate will not
be sufficient to pay the debts and main-
tain the children, until the eldest of
them attains to the age of twenty-one
years, or to put them out to be appren-
tices, and teach them to vead and write,
then, and in every such case, and not
otherwise, the court shall allow such

administrator to make public sale of

so much of the said lands, as the court,
upon the best computation they can
make of the valne thereof, shall judge
necessary for the purposes aforesaid,
reserving the mansion-house and most
profitable part of the estate till the last.
But before any such sale be made, the

cowrt shall order so many writings to

be made by the clerk, upon parchment
or good paper, as the court shall think
fit, to signify and give notice of such
sales, and of the day and hour when,
and the place where the same will be,

1794.
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and what lands are to be sold, and
where they lie; which notice shall be
delivered to the Sheriff or Constables,
in order to be fixed in the most public
places of the county or city, atleast ten
days before sale; and the Sheriffs or
Constables are hereby required to make
publication accordingly, and the ad-
ministrator that makes such sale shall
bring his or her proceedings therein to
the next Orphans’ Court, after the sale
made. And if it shall happen that any
lands be sold, by virtue of this act, for
more than the Court’s computation of
the value thereof, then the administra-
tor shall be accountable for the same,
as by this act is required for intestates
personal estates.

Vi, Adud be it further enacted, That
the surplusage or remaining part of the
intestate’s lands, tenements and here
ditaments, not sold, or ordered to be
sold by virtue of this act, and not other-
wise limited by marriage settlement,
shall be divided between the intestate’s
widow and children, or the survivors
of them, who shall equally inherit and
snake partition, as tenants in common
may or can do. But if the intestate
leaves a widow and no child, then such
widow or relict shall inherit one moi-
ety or half part of the said lands and
tenements, and the other moiety shall
descend and come to the intestate’s
next heir, according to the course of
the common law, But if the intestate
leaves no widow nor child living at the
time of his death, or if the children all
die in their minority, without issue, then
the said lands and tenements shall de-
scend and come to the intestate’s heir
at law, according to the course afore-
said, But if any of the intestate’s chil-
cdren, dying before the intestate, shall
leave lawful issue, such issue shall
equally inherit the intestate’s lands and
tenements, with their uncles or aunts,
and make partition -as aforesaid.

1%, Provided always, That no widow
or child of any intestate, having so
much land by scttlement from the said
intestate, as, by the said Court’s com-
putation of the value thercof, shall be
equal to the share or purpart of the in-
testate’s lands, which by this act are
to be allotied to any of the other chil
dren in manner aforesaid, then such
widow or child, so provided for, shall
have no share of the said surplusage of
the intestate’s other lunds, But it the
value of the land, so settled by the in~
testate, shall not, by the computation
aforesaid, amount to an equal share,
then the said court shall allot to the
party so much of the said other lands,
a5 shall make the shares or estate of

the widow and all the said children
equal, as near a3 can be estimated, the
eldest son having a double share as
aforesaid,

X. Provided also, That nothing in this
act contained shall give any widow &
right or claim to any part of such lands
or tenements, for her dower or thirds,
as shall yield yearly rents, or profits,
whereof her hushand died seized, for
any longer time than the term of her
natural life; which dower she shall
hold as tenants in dowerdo in England.
And the said profitable lands or tene.
ments,and the unimproved or rough land
next adjacent thereto, shall not be sold,
but for payment of the intestate’s debts.

x1, Provided also, That no partition
of the lands or tenements which are to
be divided by this act, shall be made by
or for the relict or younger children of
the intestate, if the heir at law will,
within the space of twelve months, pay
so much money, or other effects, to the
person or persons demanding such par-
tition, as their respective shares or pur-
parts shall amount unto, by the valu-
ation of four or more ‘persons indiffer-
ently chosen by both parties, or by an
inquest appointed by the Crphans’
Court to value the same, where the
parties cannot otherwise agree. And
the person or persons, whether minors
or others, to whom, or for whose use,
payment or satisfaction shall be made
for their respective purparts by the heir
at law, in manner aforesaid; shall be for
ever debarred of ail the right, title and
demand, which he or they can or may
have, of, in or to such share or pur-
parts, by virtue of this act; but the
same shall be held and enjoyed by the
heir at law, as freely and fully as the in-
testate held the same.

x11. And in case such intestate shall
have no known kindred, then all his
lands, tenements and hereditaments,
shall escheat or go to the immediate.
landlord of whom such lands are held,
his heirs and assigns; and if immedi-
ately held of the proprietary, then to
the proprietary, his heirs and assigns ;
sud all the gouds, chattels and person-
al estate whatsoever, of such pevson
dying intestate, and without kindred as
aforesaid, shall go to the proprietary
and governor, his executors or adminis-
strators. But if any of the said intess
tate’s relations shall appear, and muke
their claims to such intestate’s personal,
estates within seven years after the de-
ceage of the intestate, they shall be re-
stored thereunto,

xr1z. And if the lawful heir to any
such lands or tenements shall at any
time, within twenty.-one years after the
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intestate’s decease, appear, hie may tra-
verse the inquisition or office found for
the land so escheated, and recover the
same, paying the lord or person in pos-
session, for the improvements made
thereupon, according to the valuation
of twelve men.

A supplement to the acty entitled < An act
Jor the better settling intestates estates,
and for repealing one other act of Gene-
ral “dssembly of this province, cutitled
¢ An act for amending the laws relating
to the partition and distribution of intes-
tates estates’

‘Whereas an act of General Assem-
bly of this province was passed in the
fourth year of Queen Anne, entitled
¢ An act for the better settling intes-
tates estates, which, by one other act,
passed in the twenty-second year of his
late majesty King George the second,
was in some parts thereof altered, ex-
plained and amended; and forasmuch
as some further explanationsand amend-
ments arve found necessary; therefore,
and in order to reduce the laws relating
to intestates estates into as few acts as
may be, and repealing such as shail
thereby become of no further service,
Be it enacted, That from and after the
fourth day of February, one thousand
seven hundred and forty-eight, if after
the death of any father and mother any
of their children hath died, or, at any
time after the passing of this act, shall
die intestate, in their minority, unmar-
ried, and without issue, hut not other-
wise, the lands, tenements, heredita-
ments and estates, real and personal,
of every such intestate, shall be equal-
ly divided amongst the surviving chil-
dren, and the representatives of any
chilid or children then dead, those re-
presentatives taking only such part or
share, as should have passed to the
child or children they represent respec-
tively in severalty forever. Butif any
child, either of age or in his or her mi-
nority, having or being entitled to any
peisonal estate under such father, shall,
after the passing of this act, die intes-
tate, unmarried, and without issue,
during the life of his or her mother, all
such personal estate shall be equally di-
vided between such mother of the de-
ceased, and his or her brothers and sis-
ters, and their legal representatives,
i cage any such brother or sister be
then dead, they the said repregentatives
ouly taking the share that should have
passed to hig, her or their parents, had
he or she been Living.,

x1. dnd be it further enacted, That the
shares and purparts of jutestates real

estates, which by the act for settling
intestates estates aforesaid are given to
widows, shall be construed and under-
stood to be estates for their natural lives
respectively, and not otherwise,

111, And to prevent any doubts which
may hereafter arise, concerning the
manner in which the partition of intes-
tates estates may be made, Be izenact-
ed, That it shall and may be lawful to
and for the Justices of the Orphans’
Court of the county in which the lands
and tenements of intestates shall be,
upon a petition to them presented by the
widow or relict, or by any child or chil-
dren of such intestate, if of age, or by his
or her, ot by their guardian or guar-
dians, or next friends, if under age, to
appoint four or more persons, indiffe-
rently chosen on behalf and with con-
sent of the parties, or, where the par-
ties cannot agree, to award an inquest,
to make partition according to the pur-
port and true meaning of the act for
settling intestates estates herein before
mentioned ; but so, nevertheless, that
due regard be had to the amendments
made by this act; and upon the return
to them made by the persons go to he
appointed, or of the inquisition so to be
taken, tg give judgment, that the par-
tition thereby made do remain firm and
stable for ever, and that the cost aris-
ing on such suit or suits be paid by all
the pavties concerned.

1v. Provided nevertheless, That where
any estate in lands, tenements and he-
reditaments, cannot be divided amongst
the children, or widow and children of
the intestate, without prejudice to or
spoiling of the whole, the same being
so represented and made appear to the
Orphans’ Court of the county where
the same lands or tenements shall be,
then the said court may, but not other-
wise, order the whole to the eldest son,
if he shall accept it, or any of the other
sons successively, upon the eldest son’s
refusal; or if there be no son, or all
the sons refuse, then to the eldest
daughter of the said intestate, and on
her refusal, to any other of the said
daughters successively ; he or they, or
some friend for him, her or them, pay-
ing to the other children of the intes-
tate their equal and proportionable parts
of the true value of such lands, tene-
ments or hereditaments, as upon a just
appraisement thereof, pursuant to the
act for settling intestates estates afore-
said, is directed, or giving good secu-
rity for the payment theveof in some
reasonable time, as the said Orphans’
Court shall limit and appoint; and the
person or persons to whom, or whose
use, payment or Satisfaction shall be so
made for theix respective parts or shaves
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ufthe deceased’s lands, in manner afore-
said, shall be forever barred of allvight,
title or demand, of, in, to or out of, the
intestate’s lands and tenements afore
said. But where the wife is living, and
the whole premises shall be adjudged
and ovdered to the heir at law, or any
other of the children, the wife of the
person so deceased shall not be entitled
to the swn at which the purpurt or
share of her estate, so as aforesaid or-
dered to her heir at law, or any of the
children, shall be valued, but the same,
together with the interest thereof, shall
be and remain charged upon the pre-
mises, and the interest therveof shall be
regularly and annually paid by the heir
at law, or such other child 1o whomthe
same shall be adjudged, his or her heirs
or assigns holding the said lands, to be
vecovered by such mother, by distress
or otherwise, as rents in this province
are usually recovered, to his or her said
mother, during her natural life ; which
the said mothershallaccept and receive,
in lieu and full satisfaction for her dower
at common law: And at the decease of
the said mother the said principal sum,
80 as aforesaid valued and adjndged,
shall be paid by the said heir at law, or
other child aforesaid, to whom the
same shull be adjudped, his or her
heirs or assigns holding the premises,
and shall be distributed and divided by
the said court to and amoug the said
children of her husband, and their re-
presentatives, according to the direc.
tions of the act of Asscmbly herein be-
fore mentioned, made in the fourth
year of Queen Anne, allotting two shares
to the eldest son, or 1o his representa-
tive or representatives.

v, Aud be it further enacted, That
where any person, from and afier the
fourth day of February, one thousand
seven bundred and forty-eight, hath
made, or hereafter shall make, his or
her last will and testanent, and after-
wards hath married or had, or afier the
passing of this act shall marry or have,

-a child or children not provided for in

any such will, and die, although snch
children be born after the death of their
father, every such person, so fur as shall
regard the child or children after born,
shall be deemed and construed to die
intestate, and such child or childven
shall be entitled to like purparts, sharea
and dividends of the estate, real and
personal, of the deceased, as if he ov
she had actually died without any will :
And in such cases the Justices of the
respective Orphans’ Courts, so far as
regards the wife after married, or child
or children after born, shall have the
same power and authority to make par-
titions, or where partitions cannot be

made, without prejudice to or spoiling'
the whole of that part of the estate de-
vised to any child or children aforesaid,
in that case to value, adjudge and or-
der the premises to the devisee or de~
visees of such part of the estate as can-
not be divided as afovesaid, and on the
refusal of such devisee or devisees, to
the children successively, as they may
or can do where a person dies wholly
intestute; and the devisee or devisees,or
the child or children to whom the pre-
mises shall be adjudged, shall pay the
money, or give sufficient security for
the same, as is herein directed where
the person dies intestate as atoresaid.

v1. And be it further enacted, That so
much of the act of Asse oblyherein be-
fore recited, entitled “ An act for bet-
ter settling intestates estates,” as is
herein and hereby altered, or is repug-
nant to the provisions made by this act,
shall be and is hereby repealed, made
null and void, any thing in the suid act

contained to the contrary thereof not-

withstanding,

vin And be it further enacted, That
the act herein before mentioned, pas-
sed in the twenty-second year of the
late king George the second, entitled
¢ An act for amending the laws relating
to the partition and distribution of in-
testates estates,” wnd every part there-
of, shall be and is hereby declared to
be repealed, and made null wnd void,
to all intents and purposes whatsoever.

virr. Provided nevertheless, That no-
thing in this act contained shall be
deemed, construed or taken to bar, de-
feat or destroy any right, title or in-
terest, heretofore arisen or acerued to
any person or persons, of, in, or to uny
estate, real or personal, or to alter or
make void any settlements or partitions
of intestates estates, made in virtue of
the act herein last before recited, and,
hereby repealed.

See vol. 1, page 81, (chap. 197,) and
the notes thereto subjoined, and the
act for the probate of wills, i, page
83, (chap. 133,) aud the notes thercto
subjoined.

The following cases have occurred
under the former iutestale laws.

Anonymons, 1774.

Sohn Fisher baving two sons and a
daughter, made bis will, and devised
his plantation to his son Masthias in fee.
Matthins died intestate, in his minori-
ty, withont issue.

DQuestion ; Whetlicr his heirs at com-
mon law shall take, orit shall divide
among hisother brother and sisters, un-
der the supplemental intestate law,
(234 March, 1764.)

On a trial in ejectment for the plan-
tation, it was agreed by counsel, that



the opinion of the court should be con-
clusive to the jury.

M. Justice I7z/ling, and Justice Law-
rencey, were of opinion, and so deliver-
ed it to the jury, that the estate should
be divided; and the plaintif sutfered a
nonsuit. 1 Dallas® Rep, 20.

The same point wax solemnly decid-
ed in Kerlin'’s lessee v. Bull, 1 Dallas’
Lepe 175,

Walton v. Willis, 1 Dallas Rep. 265.
Where an heir at law took an intes-
tate’s lands at avaluation, it had been
the practice of the Orpbans’ Court
throughout the state, only to require
him to give donds to those who were
entitled, under the act of Assembly, to
s distributive share of his estate,

The Ghief Fustice said, in the conrse
of the argument in this cause, that the
practice above mentioned, was illegal
and improper; for the Orphans® Courts
ought, instead of bonds, which areamere
personal securlty, to take recognizances,
by which the lunds would be bound tor
the payment of the distributive shares,
le added, that the court would not en-
ter into a retrospect upon this subjects
but that, for the future, they would ex-
pect a conformity to the opinion now
given.

And afterwards, in the same case,
ib. page 351, being an appeal to the
Supreme Court from the Orphans’ Gourt
of Philadelphia county, M‘Kean, C.]J.
gtated the case, and delivered the
opinion of the court, in the following
manner,

Etizabeth Willis being seized of the
premises, died intestate, leaving is.
sue a daughter, named Lligabeth, who
had intermaurried with Samucl! Walton
the appellant, and by him had issue
two sons, Soseph and Bogz; and four
grand-children, to wit, Thanas the re-
spondent, Solomon, Musgreve and Re«
becea, being the children of her son
Solomon Willisy deceased, who had died
Lefore her, intestate. The daughter,
Elizabeth Walton, died after her mother
and her hushand, the.appellant, and
their two children, before named, sur-
vived her, Thamas Willis, the respon.
dent, applied by petition to the Orphans®
Court of the county of Philadelphia,
held on the 1st of Adpril, 1782, for a
partition of the premises, or, if they
could not be divided without prejudice
to, or spoiling the whole estare, that a
valuation thereof might be made agree-
ably to the directions of theacts of As-
sembly in such case made and provid-
ed. An inquest was accomlingly had,
and a return made, that the premises
could nut he divided withont prejudice
10, or spailing the whole, and valuing
the same at £, 358, This reiurn was

VYor. I,

confirmed by the court on the 10th of
June, 1782, and the premises were ad-
Judged to, and accepted by Thomas
Willis, the respondent, at the above
valuation; and for securing the pay-
ment of that sum in due proportions to
the other graud-children, he offered to
the court two surcties, who were ap.
proved of, and directed to give bonds
in the ofiice of the clerk of the court,
unto the other grand-children, for their
respective shaves; butuo such bonds ur
security have yet been given.

On these proceedings an appeal is
brought before this court; and, upon
the argument, the counsel have done
great justice to their respective clients.
It was our wish, liowever, that the
opinions and practice of the several
Orphans®  Courts of Pennsyleania, had,
been ascertained in cases of this de-
scription; and that we might he in-
formed, whether any case upon similar
principles, had been ever determined
in the Supreme Court ; for we should be
exceedingly cautious in pronouncing a
judgment that might shakecstates helc
in this way. As we bave not yet oh-
tained full satisfaction on this head, we
would still wish to defer giving our
opinion ; but that we think it proper,
from the length of time the cause has
been under advisement to proceed upon
the lights we have received.

On'the part of the appellant six ex.
ceptions have been taken to the pro-
ceedings in the Orphans’ Court.

1. That itis no where mentioned who
are the representatives of Elizabeth
TPiliis, the intestate; not into how many
parts the estate should be divided ; but
the whole is left to the sheriff,

2. That the court had adjudged the
estate to a grandson ; whereas they had
no authority to go beyond the first de-
gree in the descending line.

3. That even if the acts of Assem.
bly did empower the court to go farther,
to wit, to the grapd.children, yet that
the adjudication ought to have been to
all the children of the eldest son, and
not to his eldest son exclusively.

4, That no.provision is made for the
appellant, Samuel Walton, who is teu-
ant by the curtesy of his wife’s share,
to wit, of a third part, in three parts
to be divided. ) .

5. That the judgment is uncertain
with respect to the valuation moneys
inasmuch a5 the amount of each shave
is not particularized, nor the time of
payment limited.

6. That the partition ought to be
made by one inquest, if practicable;
but if not practicuble, andse returned,
the valuation ought to have been made
by another inquest; and that on the
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whole, no"astate can be vested in Tho-
mas Willis, by his acceptance at the
waluation, as no security has yet been
. given for the money. .

The weight of these exceptions de-
pends on the due construction of the
act of Assembly, entitled * An act
for the better settling of intestates es-
tates,” the supplement to that act, and
the practice under both of them,

1. With respect to the first excep-
tion ; we think it would be well for the
party praying for a partition of an in-
testate’s real estate, to be particular in
the names of the persons entitled to
shares, and of the purparty of each;
and in this respect to pursue the form
of a declaration in partition, and of the
return of o weit de partitione jfacienda.
But to reverse an inquest for this
omission, would certainly affect many
estates, ag these proceedings in the
Orphans’ Courts, arve frequently drawn
by persons not much skilled in strict
forms; and in the present case, as the
return of the sheriff' has been, that the
estate could not be divided without pre.
Jjudice to, or spoiling the whole, no
wrong or damage scems to have been
done to any one. For these reasons we
must overrule this objection.

2. The second exception introduces a
guestion, whether a grandson, thatis, the
eldest son of the eldest son of the intes-
tate, is entitled to an estate, which cannot
be divided, at the valuation, in the same
manner as his futher? And this must
be decided by the words, purview, and
intent of the legislature, in-the two
acts of Assembly which have alveady
been cited, The main intent of these
acts, appears to have been, that real
estates should be divided among the
children, or representatives in the de~
scending line of an intestate; and not
descend to the heir at common law.
But a secondary, and the next intent,
seems to have been, to prevent estates
from being split and frittered into many
parts, to their manifest prejudices and
accordingly, it is provided, that where
that would happen, the eldest son, or
heir at luw, should have his clection of
takmg- the land at a valuation, to be
m:éde in the manner prescribed in the
acts,

The reason of a law will have a
great influence in determining its extens,
and on the present occasion, the reagon
alladed to, is much stronger in the cuge
of a grandson, than of & son; for
this case, the distributive shares will
probably be most numerous, and, con-
sequently, most injurious to the land
by a partition or division, The words
# heir at law,” in both acts, are, in

strict grammatical construction, an ex<
pression, or substitute for eldest son ;
but the resson of the law, and the
usage ever since the passing those acts
of Assembly, (as we have been inform-
ed) will warrant 2 more extensive and
beneficial interpretation of them, We
think, therefore, that this objection
likewise fails, as wellas

3. The third objection, which we
overrule ; Thomas being alone the heir
at common law.

4. But the jfourth exception uppears
to the court to be fatal, There ought
to have been a provision made for
Samuel Walton, who had an estate for
life by the curtesy, and yet he is not
even named in the senfence, or decree of
the court below. When a writ de par-
titione facienda is issued, the sheriff is
obliged to summon all the parties to at-
tend ; and if they do attend, he must
make partition in their presence. The
same thing is not, indeed, expressly re-
quired in the partition, or valuation to
be made under the acts of Assembly;
yet natural justice, and the constant
rules of all courts require, that every
person, who is interested in the pro-
ceedings, should be sumunoned and
heard, 3 Mod. 378, It muy not, per-
haps, be the practice, nor is it neces-
sary in this case, that it should e sez
out in the return by the inguest, though
we would wish that to be done,butit’is
essential to justice thatall parties should
in fact have notice. On the proceedings
before the Orphans® Court, the appellant
has not been made even a party in the
decrce ; and the presumption, of course,
is, that he was neither summonecd, nor
presents  If he had been present, he
might possibly have urged such argn.
ments, as would bave induced the in-
quest to have put a higher estimate, or
value, upon the premises, and un op-
portunity ought to have been given to
him for that purpose.

5. As to the fifth exception; there
does not appear lo be sufficient certain-
ty in the sentence of the court: inas.
much as the purparts of the valuation
money are not specified, mor the time
of payment fixed. But this court might
reduce both these points to certainty,
were there no other erceptions; and
in that case, the whole costs of the
appeal would fall apon the respondent.

6. On the sixth exception, we must
ohserve, that the practice in the Or
phans’ Caurts has been to direct the
same inquest, which is appointed to
make partition of real estate, if that
cannot be done without prejudicing the
whole, then to make the valuation.
Thig court, therefore, will not now un-
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dertake to alter this long established
practice, though it is liable to some ex-
ceptions, But we are of opinion, that
the fee in the premises cannot yet be
vested in Thomas Willis, as he neither
paid, nor secured the payment of the
valuation money to those who are enti-
tled to receive it.

Upon the whole let the sentence, and
decree of the Orphans’ Court, be re-
versed.,

Upon the death of 2 man, intestate,
his lands are bound for the payment of
his debts in such a manner, that they
may be taken in execution and sold,
notwithstanding the heir may have pre-
viously sold and conveyed the same to
bona fide purchasers; and in such case,
the purchaser from one heir is bound to
contribute in aid of the other heirs,
whose lands vemain unsold. Graffv.
Smith's administrators, 1 Dallas, 481.
But on this subject, see the notes to
chap. 48, vol. 1, page 8, and sect. 21, of
the act in the text with respect to pur-
chagers under an order of the Orphans’
Court,

And see the construction of the 21st
section of the act in the text, in Mofi-
eres’ lessee v. Noe, 4 Dallas® Rep. 450,
In which it is beld, thata purchaser of
mtestates’ lands under an order of Op-
phans’ Court, is protected from the lien
of judgments, as well as other debts of
Intestate ; but not from mortgages.

The act of 1705, only regulated the
descent of lands among the children,
where the father was seized thereof,
an_clll might dispose of them by deed or
will. :

This principle was leld in the cases
of the Lessees of Souder and wife, and
Shultz and wife, v. Morningstary at York,
Nisi  Prius, Octoher, 1793, before
.ﬂf‘Ke;n, C. J. and Yeates J. (MSS. Re-
ports,,

On the 15th of July, 1745, Sohn
George Gountz conveyed, by deed, the
premises in the declaration mentioned,
contaming 150 acres, * to Philip Morn-
ingstar, (father of defendant, and wives
of the plaintifl’s lessors,) and his heirs
begotten on hispresent wife Eve Morn-
ingstar, forcver, to have and to hold
the same to the said P. and his heirs
born of his present wife JThce forever,
with covenant of warranty.”

The question submitted to the court
for their decision, was, whether the
lands intailed by this deed, descend
agreeably to the course of the common
_w, per formam doni, or are to be dis-
wibuted according to the acts of As-
sembly reguluring the estates of intes-
tutes.

For the plaintifis, it was contended,
that wherever the ancestor takes an

estate of freehold, and an estate is ki
mited either mediately or immediately
to his heirs, they are to be deemed
words of limitation and not of purchase.
Shalley’s case, 1 Rep, 104 a. This rule is
unshaken. Where the heir takes in
the character of heir, he must take in
the Quality of heir. Sones v. Morgan,
1 Bro. Chan. ca. 216, all heirs taking as
heirs, must take by descent, 74, 219,
In Englond the leading custom is, that
the eldest son shall inherit lands: Bug
it is otherwise in Pennsylvania, where
all the children by the act of 1705, are
put upon an equal footing, except that
the eldest son takes a double share.
The intestate act of 1705, is a general
law of descents and distribution. 1
Dullas® Rep. 482, one co-heir shall have
contribution against another co-heir,
under our laws of descent, ib. 484-5,
Our constitution and laws favour equali-
ty among the heirs and distribution of
estates, #56.178. The children of an
intestate tuke by descent analogous to-
the heirs of gavel-bind lands. Where
lands of the nature-of gavel-kind are
given to B. and his heivs, he having is-
sue divers sons, all his sons after his
decease shall inherit Co. Lit. 10, a.
One seized of lands in gavel-kind, gives
or devises the same to a man and his
eldest heirs, he cannot hereby alter the
customary inheritance, and the law re-
Jjecteth the adjective ¢ eldest,” ib. 27,
a-b, all the heirs shall inherit an estate
tail in gavel-bind lands. Weeks v. Carvel,
Noy. 106, Upon recovery of lands in
borough English, writ of error de-
scends according to the lands, 1 Leon.
261, He who is special heir by the
custom, as of Borough English land,
shall bring the writ of crror, and not
the heir at common law, 4 Leon. 5. A
conveyance of gavel-kind lands obtained
from persons tninformed of their rights,
was set aside though there was no ac-
tual fraud or imposition, 2 Bro. Chan.
Ca. 151, A. having three sons, B. C.
and D. D. died, leaving a daughter E.
A. purchased lands in Bovough English,
and died. Adjudged they shall descend
to E. 2 Ld. Ruym. 1024. Each son takes
n part of gavel-kind lands, but the
youngest son takes the whole of Borough
English lands, 6, 1025, one seized of
lands in Borough English made a feoffs
ment to the use of himself and the
heirs male of his bedy begotten, secun-
dum cursum cominunis legis ¢ and held,
that the youngest son shall have them
by descent notwithstanding. Dyer. 179,
b, pl. 45. Heirs male of testator’s body
may be meant a3 synonymous_to issue
male. Cowp, 314. In a provision for
children by marriage settlements, all
are entitled ; for as there are no chil

1794
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dren in esse before marriage to whom it
can be applied, it must mean all; and
there is no place to draw the Tine in;
nor any reagon why it should be for one
more than another, It is a parental
provision made as a debt of nature, and
therefore all are entitled. 1 Vez. 114.
We are credibly informed that a deci-
sion similar to what we contend for, has
takén place in Comnecticut, in the case
of Chester v. Chester. And we further
contend, that our construction supports
the real intention of the conveyance,
and the true spirit of the laws and con-
stitution of this commonwealth. We
have nothing further to do with, the
pride of family in the character of an
elder son,

The counsel for the defendant were
prepared to proceed in the argument,
‘wlen they were told by the court, that
they would be saved that trouble,

The court observed, that it wastoo
late now to stir this point, whatever
reason there might have been for it in
the firstinstance. The invariable opi-
nion of lawyers, since the act of 1705,
had been, that lands intaited descended
according to the course of the common
law, and it has been understood gene-
rally, thut it has been so adjudged in
early times. All the common recove-
ries which have been suffered by the
heirs of donees in tail, have been con-
formable to that principle. Asto ga.
velkind lands, it is obscrved by M.
Hargrave, (Co. Lit. 10 a. note 3,) that
all the sons are as much heirs to suci
land, as the eldest son is heir te land
descending according to the course of
the common law. The custom of gavel.
kind extends to estates tail, and that
too, irresistibly, according to some au-
thorities ; and cites, Dyer, 179,b. Ro-
bins, Gavelk, 94—on this custom, there-
fore ulone, depend all the resolutions.
QOur act of 1705, only regutates the de-
scent of Jinds umongst the children,
where the father is seized thercof, and
might dispose of them by deed or will;
it leaves other cases of descent ay they
were at common law; and hence an
elder brother succeeds to the estate of
a younger brother, who dies intestate,
unmarried, and of full age, in prefer.
ence to his other brothers and sisters.

“Inthe present cuse, the lands ave cluim-

ed under the grandfuther, per formamn
doni, through the father, We uve Slear-
1y of upinion with the defendant.

So a trust estate, in LPennsylvania,
descends, in case of intestacy, to the
seir at common law. Leasee of Fenks
v. Backhouse. 1Binney, 91, which also
recognizes the foregoing cuse.

Under the act of 1705, the reul estate
vf's mottier, being a widow, is subject

to the same rules of distribntion, as that
of a futher dying intestate, (35S, Rep.
Sup. Court. December, 1799,) Hshei-
mun’s lessee v. Hoke.

And in the case of Foseph Duncan,
administrator of Dinalt Duncan, v. ad-
ministrators of Daniel Duncan, deceased,
The following case was stated for the
opinion of the court, at the circuit court
av Carlisle.

The said Dinah Duncan was the wi-
dow of the aforesaid Duniel, and died
on the 4th January, 1791 :

It is agreed, that the defendants hav-
ing made distribution of the estate uf

the said Daniel Duncan, among his

representatives, that distribution shall
stand as far as it has been made; and
that the plaintiff shall only claim his
share of his mother, the said Dinah’s
estate, as her eldest son; and it is sub-
mitted to the court, to determine whe-
ther the said Joseph Duncan, as eldest
son of the said Dinah, is entitled totwo
shares of her estate, she having died
before the passing the late act of dis-
tribution; and upon the courts deter-
mination of that question, referces are
appointed to settle the account between
the parties ; but the defendants not o
be accountable to the plaintiff, further
than his disteibutive share of his suid
mother’s estate.

For the defendants it was insisted,
that the 24 section of the act of 1705,
only respeeted the case of a father dy-
ing intestate 5 of one capable of having
a'wife according to the provisions of
the enncting clause ; and that the pro-
nouns him wnd lis were not applicabls
to a mother dying intestate. In Holt
v. Irederick, 2, P. Wms. 356, it was de-
ereed, that the act of distributions wax
founded onthe custom of London, whicl
never affccted a widow’s personal cs-
tate; und if a mother, beiug a widow,
‘makes advancements to a child, and
dics intestate, having other children,
the child so advanced, shall not bring
what he received from his mother into
hotehpot.

Teates, . snid, that he. thought this
point hiad been at rest, since the deci-
sinn of the case between the lessee of
Fshelman v. Hobe, inbank, Dec'r, 1799,
which settled the question as to the
mother’s lands ; that the uniform prac-
tice had been to distribute the personal
property of widows, who were mothers,
in the same mapner as that of fathers,
under the law of 1705; and that the
words him or his, included as well the
female as male sex, by the fair rules of
construction. See 2 Vez, ¢13.

Brackenvidge, J, said, he had not fully
made up his mind on the subject; the
determination wus therefore postponer.
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Dut, in the term of September, follow-
ing, the case being stated to Shippen,
C. J. and Smith, J.the court were una-
nimously of opiniun, that the plaintiff
was entitled to two shares of the sur-
plusage of the personal estate of his
mother, as her eldestson,  (.HSS, Re-
ports. ) 1801.

In the lessee of Rickard Dearmond v.
Aary Robinson sndl othersy Northumber-
land, October, 1798, before 2eates and
Smith, Justices.: ("MSS. Keports. ) In
the churse of the triul, it was admitted
by the counsel on buoth sides, and re-
solved by the court; that no child or
children of the intestate, could, by their
acts, defeat the operation of the law of

23d May, 1764, as to the appraisement .

of the lands of the ancestor, where the
same could not be divided without pre-
judice to, or spoiling of the whole, By
their deeds, they can transfer no more
thantheirqualified interestsin the lands,
and their assignees hold the sume pre-
cisely in the same manner as they them.
selves held them, subject to an eventu-
al appraisement, It is evident, that in
the first instance, the lands are subject-
ed to the payment of the debts of the
parent, and the purparts of each of the
children, . are bound by judgments had

against them respectively, When the |

real estate is transmuted into personal-
ty, under the operation of the law, by
approved security being given in the
Orphans® Court for the amount of the
appraisement, the former incumbrances
on the children’s undivided shaves of the
lands, cease, and are transterred into
liens on their respective purparts of the
valuation. The creditors by mortgage
or judgement still retain a legal prefer-
ence as to their demands to a propor.
tion of the appraisement, corresponding
with the children’s interest in the lunds,

Where there is a balance due to the
administrators, or judgments unsatisfied
aguinst the intestate, the shares of the
several children in the appraisement,
must necessavily be diminished in pro-
portion thereto, ‘he liens of the res-
peetive judgment credilors against the
different childven, must also be deducts
ed fromn their purparts. Under swch
circumstances, the children woukl not
be entitled 1o their shaves of the vatua-
tion, unless they gave refunding bonds,

In the cuse of AZichael Hubley, presi-
dent of the Orphans’ Court of Lancas-
ter county, v. Fames Hamilion, Lancas«
tery May, 1794.—Belore M<Kpan, C.
J- & eates, J. which was debe on
recognizance, an the valuation of the
real estate of u person who had died in-
festate. A question was made, whe-
ther on the valuation of veal estate of un
iitestate, in cuse it could not be divie

ded, without prejudice to, or spoiling v1794"

the whole, the person accepting it, was
bound to pay interest for the distribu-
tive shares of the other children, from
the time of the confirmation of the in-
quisition and his scceptancz of the
lands, or from the time limited and ap-
pointed by the Orphans® Court for the
payment thereof.

Per Cur. 'The practice in Lancaster,
and mostof the western countice, has
been uniformly anly to charge interest
from the time affixed by the Orphans’
Court, and most appraisements proba-
bly have been made under the idea of
the usage. It might be inequitable,
therefore, to make this case an excep-
tion out of the general custom, But
the act of 4th Geo. 3, (1764,) does not
warrant this construction. The men
appointed by the Orphans® Court, or
where the parties cannot agree, the in-
quest, are to make a just appraisement.
The Orphans’ Court” are appointed to
limit a veasonable time, for the pay-
ment of the shares of the other chil-
dren, but not to control, or substanti-
ally alter the sum afixed by those, on
whom that duty devolves by law. Upon
the same principles precisely, thata
widow, under the practice, gets her
interest, on one third of the principal
charged on the lands, from the time of
a child’s acceptance of the real proper-
ty at & valuation, in order to obtaina
subgistence tltereout, the ¢hildrenought
to receive the interest on their distribu-
tive shares, from the same period, and
for the sume purposes, The present
usage is tundamentally wrong, and
must in future be altered. ("S55, Re-

ports.)

It will be observed that most of the
authorities befure cited, apply equally
to the existing state of the intestate
laws. We will now proceed to state
the alterations in, or additions to the
act in the text; and also the cases
which huve since been decided.

By a supplement to the act in the
text, passed 4th of April, 1797, (chap,
1938,) it is Jenacted, that when any
legatee, creditor, or person interested,
in the real or personal estate of a person
who has heretofore died, or hereafier
shall dle, with alast will or testament,
or surety in any administration bond for
administering the estate of any dece-
dent, shall declare on oath or affirma-
tion, that he, she, or they, have suffi-
cient cause to believe that the execus
tors or administrators, with or without
a wxl_l :mne:'{egl, of such decedent, ave
wasting or mismanaging the estate of
such decedent, and shall make applica-
tion for security to the Orplkans’® Court
of the county in which letters testa.
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mentary, or letters of administration,
with or without 2 will annexed, have
been, or shall be granted, the said Or-
phans’ Court are hereby empowered to
examine the cause of complaint ; and if
it should appear to them that the same
is just, it shall and may be lawtul for
such court to order such executors or
administrators to give such sufficient
bond, with sureties, or such further
security as the) may judge necessary,
according to the vulue of the estate,
which securities shall be taken and filed
in the said Orphans’ Court, inthe name
of the Commonwealth of Pennsyloania,
and the said bonds shall be deemed and
considered in trust, for the benefit of
all persong interested in suid estate,
whether as legatees, legal répresenta-
tives, creditors, or sureties in former
administration bonds. And in case such
executor or administrator shall refuse
or neglect, for the space of thirty days
after due notice of such order, to give
the security, or, further security, so
ordered, then the said court shall va-
cate the letters testamentary or of ad-
ministration, and award new letters to
be granted and issued by the register
of the proper county, to such person or
persons, and upon such sccurity as the
court shall think proper; and shall
moreover order the first executor or
administrator to deliver over and pay
to the successor, all and every the
goods, chattels, rights, credits, title
deeds, evidences and securities, which
were of the decedent, and which came
to his or their hands, and remain unad-
ministered, and pay over the bulance
which shall remain due from him or
them to the said successor, in such
manner and time as the said court shall,
upon an examination and confirmation
of such account (to be had according
to the usual course of proceeding in
case of accounts of executors and ad«
minisirators settled in such courts)
award and order. And if such super.
seded executor or administrator shall
neglect or refuse to comply with the
award and order of the court touching
the premises, the court, on motion,
shall proceed against himor them, as is
lawful in cases of contempt, or the suc-
ceeding administrator may proceed at
law against him or them, or hisor their
sureties, if any there be, or against any
other person or persons who may be
possessed thereof, for the recovery
thereof; or both the said remedies
may be pursued at the same time, if
the case so require, until the end be
fully attained, .

§2. Inall cases, where aveturn of
aulla bona shall have been made by the
Sheriff of the proper county, to an exe-

cution against ahy such executors or
administrators, their sureties shall, on
notice thereof, unless they can shew
goods or chattels, Jands or tenements,
in some other county, which may be
seized and taken in execution by a res-
tatum fleri facias, to satisfy the same,
be liable to pay the amount of the debt
and costs therein, in actions brought
against them on the said bonds, und
such further proof, or evidence i sup-
port thereof, as by law would have in-,
titled the suitor or suitors to recover
his, her or their demand of the said
executors, or administrators, de bonis
propriis ; provided such suits shall be
instituted against the sureties, within
seven years after the date of the re.
spective bonds; and the whole umount
of the sums of money to be recovered
thereupon shall not exceed the penal-
ties of the said bonds respectively.

§ 3. Any executor or administrator,
with or without a copy of the will an-
nexed, may, with leave of the regis-
ters, or Orphans® Court in the respec-
tive counties, make a settlement of bis
or their accounts, so far as he ot they
shall have administered the estate of
the deceased ; and also with leave of
either of the said courts, may be dis.
missed from the duties of his or their
appointment, and surrender the residue
of the estate under his or their care to
such person or persons as the said
court may appoint ; the register of the
respective counties, in every such case
is hereby authorized and required to
tuke bond, with two sufficient sureties,
in a penalty of double the amountof the
real value of such estate, and alsv to
administer the usual oaths or affirma-
tions, to such person or persons so ap-
pointed, and to grantletiers of adminis-
tration of the unadministered part of
such estate,

§ 4. [The same as sect, 2 of the act
in the text, altered as theve noticed in
the margin.j

§ 5. Where an intestate leaves a
widow, and no lawful issue, the real
and personal estute, not given by the
former act to the widow, shall descend
and be divided as is directed by this
act, and the act to which this is a sup-
plement, in cuses where the intestate
shall leave neither widow nor lawful
issue; and where any woman shall
hereafter die intestate, without leaving

a husband, ler estate, real and per- .

sonal, shall descend and be divided in
the sume manner as is directed by this
act, and the act to which it is a supple-
ment, in cases where men have died,
or shall die intestate ; but where she
leaves a husband, he shall take the
whole personal estate, and the real es-
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late shall descend and go in the same
manner as is directed in the case of
men dying intestate, saving to the hus-
band his right as tenant by the curtesy ;
and if any intestate shall die seized of
real estate in fee simple, and shallleave
no widow, nor lawful issue, father, bro-
ther, sister, or their representatives,
then the said estate shuall go and be
vested jn fee simple in the mother, un-
less where such estate has descended
from the part of the father, in which
case it, or such part theveof, as shall
have come from the part of his or her fu-
ther, sh¥lpass and be enjoyed, asif such
person, #e dylag seized, had survived
his or fier mother; and where any per-
son shall die seized or possessed of uny
real or personal estate, leaving neither
widow nor lawful issne, father or mo-

ther, but Lrothers and sisters of the -

whole blood, the said estate shall de-
scend to and be vested in such brothers
and sisters, as tenants in common, in
equal parts ; and if any of the brathers
and sisters of the intestate shall be then
dead, leaving lawtul issue, then it shall
descend to and be enjoyed by the sur-
viving brothers and sisters, and the
lawful issue of such brothers ov sisters
as shall be then dead, such issue al-
ways to inherit, if one person, solely, if
several persons, as tenants in common,:
in equal parts, such share only as would
have descended to his, her or their, pa-
rent, had such parent been then living,
and each of the brothers and sisters of
the persons so dying intestate, who
shall be living at the tire of the death
of the intestute, always to inhevit and
enjoy such share as would have de-
scended and been distributed to him
or her, if all the brothers and sisters,
leaving lawful issue, had been living at
the time of the death of the intestate.

§ 6. If the intestate shall die seized
of real estate, leaving neither widow
nor lawful issue, father or mother, bro--
ther or sister of the whole blood, but
shall leave lawful issue of deceased bro-
thers or sisters, the said estate shall be
enjoyed and possessed by such lawful
issue, in the same shares and propor-
tions, and for such estates, as is direct-
ed in case some of the brothers or sis-
ters are living.

§ 7. If the intestate shall die seized
or pogsessed of real or personal estate
as afyresaid, leaving neither widow nor
lawtul issue, father or mother, but bro-
thers and sisters of the whole and half
blood, or their representatives, the bras
thers and sisters of the whole bleod,
and the legal representatives of such of
the whole blood as are dead, shall in-

herit the real estae in fee simple, and

the personal estate shall be distributed
equally between the brothers and sis-
ters of both the whole and half bload,
or their representatives; but if there
are no {awful issue, widow, father or
mother, brothers or sisters, or their
representatives of the whole blond, then
brothers and sisters of the half blood
shall inherit the real estate in fee sim-
ple, and the personal estate absolutely,
the estate, both real and personal, to
be held by them, as tenants in common,
in equal parts, except such parts of the
real estate as came to such intestate by
descent, devise or gift of some one of

1794.
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Liis or ber ancestovs, in which case, all

those, who ave not of the blood of such
‘ancestor, shall be excluded from such
inheritance, and such part of the real
estate. ’

§8. Like proceedings may be had
where the intestate leaves no children,
ov their legal representatives, both in
making partition, or where the estate
cannot be divided without prejudicing
or spoiling the whole, by directing an
appraisement, and ordering the whole
to the eldest brother or his issue, if any
of such issne shall then be of full age,
if he or she ¢hall accept it, or to any
other of the brothers or their issue suc-
cessively, if any of such issue shall then
be of full age, upon the refusal by the
eldest brother, or his issue, or if there
be no brothers or their issue, or they
all neglect or refuse, then to the eldest
sister or her issue, if any of such issue
shall then be of full age, and on her
neglect or refusal, to any other sister,
or her issue successively, if any of such
issue shall then be of full age, in the
manner and on the conditions directed
by the act, to which this is supplemen-
tary, with respect to the children of an
intestate ; and the same mode of divid-
ing, assigning and appraising estates,
shall be observed in all cases, where
by this act, or the act to which this is
supplementary, estates are to be vested
in several persons, astenmants in com-
mon.

§ 9. Where any executor, adminis-
trator ov guardian shall have statedand
filed his account in the office of the
register for the probate of wills, &e. it
shall be the duty of the register to give
notice in at least three of the most pub-
lic places in the county, to all legatees,
creditors and other persons (as the
case may be,) setting forth that such
executor, &o. has filed his account, and
that the same will be presented to the
Orphans’ Court for confirmation and al-
lowance, at the time and place for that
purpose appointed, a copy of which no-
tice shall also be set up in his office ;
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and no such account shall be confirmed
and allowed by the said court, unless
such notice shall have been given, and
a copy thereof set up in the oflice afore-
gaid, at least thirty days prior to the
time appointed for such confirmation
and allowance.

§ 10, [Devise to wife to be deemed
in lieu of Dower; but she may elect.
{See General Index, “Dower.”)]

§11. [Bonds taken by the registers
shall be in the name of the common-
wealth ; and the second section of the
act in the text, repealed.]

By a further supplement passed 24
April, 1804, (chap. 2486.) Where any
person hath died, or hereafter may die
intestate, seized of real estate in this
commonwealth, subject to partition or
valuation, as prescribed by the act to
which this is a supplement, which real
estate cannot be divided, but hath been,
or shall be appraised, and none of the
children or other legal representatives
of the deceased, will take the same at
the valuation, it shall then be the duty
of the Orphans® Court, on the applica-
tion of any one of the children, or other
legal representative, to grant a rule
upon all the heirg, or other persons in~
terested in such estate, toshew cause
on the first day of the next regular ses-
sion of said court, why the estate of
the intestate shoulg not be sold; Pro-
vided, a copy of such rule be served on
such of the heirs or representatives in-
terested, as reside in the county where
the estate lies, by delivering it to the
person ifof'age, or his o' her guardian,
if’ 2 minor, by leaving a copy thereof at
their usual place of abode, at least
twenty days before the time of holding
the court, as aforesaid, and that notice
shall be givento such of the heirs, or
other legal representatives, as live cut
of the county in which the estate lies,
by publishing a copy of said rule, cer-
tified by the elerk of the Orphans? Court,
in the newspaper priuted in the coun-
ty, if any be there printed; and if not,
in the newspaper printed ncarest to
such county, at least fonr wevks provie
ously to the court; and if canse be not.
shewn to the said court aecording to
the said rule, it shall and may be law.
ful for the said court, and they are here-
by enjoined and required, on due proof
of notice of the aforesaid rule being giv.
en, to make an order or deeree, com-
manding the executor or executors, ad-
ministrator or administrators (as the
case may be,) to expose the real estate
of the intestste to public sale on the
premises, on a day cevtain, upon such
terms as the court may think proper tn
direct; of all which the executor or
executors, administrator or administras

tors, shall give at least ten days notice,
by advertisement in the newspaper
printed in such county if any there be,
and if none, then in that nearest to the
county where the land lies.

§ 2. Upon such sale made as afore-
said, and return thereof to the afore.
said court, it shall be the duty of said
court, and they are hereby required, on
motion of the purchaser, to confirm the
sale, and to decres the estate in the
premises, so sold, tobe transferred and
vested in such purchaser, as fullyas the
intestate held the same at his decease,
subject and liable to the payment of the
purchase money, according to the terms
prescribed by the court in the order of
sale; and said court shall cause the
proceeds of such sale to be distributed
in such manner as according to law and

. justice may be proper,

By a further supplement, passed, Ist
April, 1866, (chap. 2584.) When any
petson or persons have heretofore died,
or shall hereafter die intestate, seized
of rcal estate, situate, lying and being
in one tract, or in one or more tracts
adjoining each other, on the line or lines
of any county or counties in this com-
monwealth, whereby part or parts of
the said tract, or adjoining tracts, is,
are or may be in twe or more of the
said counties adjoining, it shall and may
be lawful, in cuse of an application to
the Orphans’ Court of the county in
which the principal mansion is situate,
for an inquest to make partition or ap-
praise the real estate of such intestate,
to issue their writ to the Sherifl of the
county within the jurisdiction of suid
court, specifying the lands in the said
county, and the. county or counties ud-
joining, of which a partition or vulua-
tion is intended to be made, and there~

“upon it shall and may be Jawful for the

said Sheriff to sununon an inquest, tc-
cording to Inw, to divide or value the
said Tands, in the same manner as if the
whole were within his proper haili-
wick ; and upon the return thereof to
the Orphans” Court, out of which such
writ isyned, the said conrt may further
proceed thereon as if all the suid lands
were in the county, and within the ju-
rigdiction of said court, and to decree
partition thercof, or allot the whole to
any one of the heirs, according as the
inquisition may be returned to them, as
fully and amply as they now muy or can
do, where real estate is wholly in any
one county, and any recognizance or
recognizances taken by them, ip pursu-
ance of such praceeding, shall he valid
and effectual to all intents and purpo-
ses, and the final decree of such court
thereon shall have the sarme operation.
to vest the title of such cstafe in the
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heir or heirs who may accept of the
same, as any decree of any Orphans’
Courtin any county within their jorig.
diction heretofore has had: Provided,
that an exemplification of the proceed-
ings, which may at any time hereafter
be had, shall, within twenty days after
the final decree therein, be delivered
to the clerk or clerks of the, Orphans’
Court or Courts in such adjoining coun.
ty or counties in which the application
shall not have been made, and n which
any parts of the said lands are or may
be situated, which clerk or clerks shall
enter the same of record on the Or-
phans’ Court Ducket of his proper
gounty, at the joint expense of all par-
ties concerned therein.

By an act passed 7th April, 1807,
(chap, 2813.) §6. When partition is
made of an intestate’s real estute, and
a part is allotted to each of his children
or representatives, in case there be a
widuw of the intestate living, and enti-
tled co part ot the said real estate dur-
iny her life, it shall be the duty of the
inij test or referees muking partition, to
es-anute the value of the said purt, and
to appurtion the sume among the re-
spective shures of thie childven or re-
presentatives; and upon confirmation
thereof by the Orphans’ Court, the
sawe shall rewain as 2 charge upoan the

said shares, and the interest thereof -

shall be wnnuuily and regularly paid to
such widuw, and may be recovered by
action uf’ debt, or by distress, us renes
are usilally recovered i this common-
weulth ; and wnere the estate of the
intestate 1s divided into fewer parts
than there are children or representa.
tives, the same procecdings shudl be had
to estimme and apportion the value of
the widow’s’ purpart among the sud
purty, which shall remamn a churge
thereon, and the interest thereof shull
be paid, and may be vecovered as aforc-
said ; and upon the decease of any such
widow the whole value of the said pur-
part shall be distributed among al the
said children or representatives, in pro-
portion to their respective shares, uc-
cording to law.

§ 7. Where the estate of an intestate
is divided into & fewer number of parts
thau there ave children or representa-
tives, and any one or all of the said
parts is ur are refused to be tuken by
the children or representatives, the like
Proceedings shallbe had to sell the parts
80 refused, as is directed in case »f an
“ppraisemient of the whole in and by
the net of 94 of April, 1804, And uny
8uch sule or sales heretofire made by
the decree of any Orphans’ Court is,
and are hereby ralified and confirmed.

§ 8 In order to give the youngey chil-

VYor. LI,

dren, or representatives of an intestate,
an opportunity of accepting or refusing
the estate of the intestate, in case of an
appraisement or partition into fewer
parts than there are children or repre-
sentatives, the Orphans® Courts of the
different counties of this common~
wealth are hereby authorized, upon ap-
plication, to grant a rule upon any of
the children or representatives, to come
into court within a certain time, and to
accept or refuse the same; a copy
whereof shall be served upon the party
personally, ten duys hefore the return
thereof, in case he, she or they reside

- within the county, or if they reside out

of the county, a copy of the rule shall
be published in at least one newspaper
printed in the proper county, or if there
be none thevein, then in some adjacent
county, and in one daily newspaper of
the city of Philadelphiu, for the space
of one month before the return thereof;
and in case he, she or they do not come
in, according to the said rule, and ac-
cept or refuse, the court shall and may
direct the same to be offered-to the next
child or representative in order. (LyfFq,
act of March, 1808, § 2.)

§9. Where any person shall die in-
testate, after the passing this act, leav.
ing lands or tenements in more than one
county in this commonwealth, if after
inquisition held, any of the legal repres
sentatives of such intestate shall accept
of the real estate upon the valuation
thereof, in any one county, such per-
son shall not have the right of prefer~
ence, or elect to take the real estate,
or any part thereof in any other county,
until all the other heirs or legal repre-
sentatives shall refuse to take the same
at such valuation.

§ 10. Where it shall be made to ap-
pear to the Orphans® Court, that a mi-
nor child or children, is or are possess-
ed of real estate, but is or are not pos-
sessed of personal estate, adequate to
the maintenance and education of such
minor child or children, then, and in
every such case, the Orphans® Court of
the county where the real estate lies,
shall allow the guardian or guardians of
such child or children, to muke public
sale thereof, or of so much of the said
real estate, upon the best computation
they can make of the value thercof; as
the said court shall judge necessary for
the purposes aforesaid, and to make a
title thereto to the purchuser;. Praq{itlcd
always, That the guardian or guardians
aforesaid, shall, before they proceed to
convey, give bond, with suflicient sure-
ty, to the Orphang' Court, to dispose
of the proceeds of sale for the use of
the said minor or minors, and to invest
within six months from the xeceipt of the

Y
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game, so much thereof, if any there be,
as shall not be immediately required, in
good real, or other securities for the same
use.

§ 11. Where any person or persons shall
hereafter die, having made and executed.
any testament and last will, and shall not
therein have disposed of the residue of his
or her personal estate, the executor or ex.
ecutors therein named, shall distribute such
undisposed of residue to and among the
next of kin, agreeably to the intestate laws
of this commonwealth ; duz nothing in this
section contained, shatl be construed to affirm
or deny the right of uny executoy or executors
to suchundisposed of vesidue prior to the pass-
ing of this act.

(The latter part of the foregoing sec.
tion has become useless by the decision of
Wilson, widow, v. Wilson’s executors, at

" Lancaster Supreme Court; May, 1811.—
In which case it was determined, by two
Judges against one, that the executor, in
Pennsyloania, was not entitled to the un-
disposed of residue, but was a trustee for
the next of kin, before the passing of this
act. This section therefore remains as
confirming the pre-existing law.

By an act passed 26th March, 1808,
(chap. 2965,) to amend certain parts of
the last recited act, it is enacted, § 2
‘That the publication of the notice required
in and by the 8th section of the said act,
after an appraisement or partition of an
intestate’s estate, shall be deemed suffi-
clent if published in at least one newspa-
per, printed in the proper county, or if
there be none therein, then in the county
nearest thereto, wherein a newspaper may
be published, and at least once a week
for four weeks successively, prior to the
teturn thereof, in one daily newspaper of
the city of Philadelpbia. And on any ap-
_plication for a valuation, or partition of
an intestdte’s estate, where any of the
children or legal representatives reside out
of the county wherein the lands lie, notice
in like manner may be given where per.
sonal notice cannat be given as required
by the said section, of the time and place
of executing the order of the court and
taking the inquisition theveon, And if
upon the return of any such inquisition, all
the children or legal representatives of the
intestate shall appear in court, personally,
ot by guardian or attorney in fact duly con-
stitnted, and vefuse to accept of the es.

‘tate, or any part thercof, 1f divided, at
the valvation thereof, and shall unanie

.mously desire the same or any part to be
sold by the order of the court, the said
court may order or decree the sale thereof,

‘without granting any rule to shew cause
why the said estate or part thercof should

.ot be sold, any practice to the contrary
notwithstanding : and to remove doubts,
all proceedings heretofore had, and de.

“exets made in the Orphans’ Court, in pur-

suance of the act of 2d April, 1804, or
of the act which is hereby amended, where
notice has been given in the newspapers
of the application for a partition or valu-
ation, or where by the consent of the le-
gal representatives, a rule to shew cause
has been waived, if otherwise legal, are
hereby declared to be valid.

§ 3. Where the Orphans’ Court of any
county hath heretofore decreed, or here-
after may, decree sale of an intestate’s real
estate, or purt thereof by the administra-
tors, the said court is hereby authorized
to require and take sufficient security from

such administrators, conditioned for the .

faithful execution of the power committed
to them in making such sale, and truly to
account for and pay over the proceeds
thereof in such mauner as the said court
shall legally decree,

Finally, by an act passed 1st April,
1811, emitled * An act relative to dower,
and for other purposes”—§ 2. In all cases
after the final settlement of any adminis.
tration account in the Orphans’ Court, if it
shall appem there are not sufficient assets
to pay and satisty the balance appearing
to be due and owng from the estate of the
deceased, it shall be lawful for the said
court, on the application of the executors
and administrators, or any others interests
ed therein, to make an order that so much
of the real estate of which the deceased
was seized or pussessed at the time of his
decease, shall be sold by the executors and
administrators as in the judgmeut of the
court shall be suflicient to satisfy such ba-
lance; and the said court shall likewise
decreec in such cases what contribution
“shall be made by the heirs or devisees re-
spectively towards the payment of any
debts chargeable on the real estate of any
testator, either generally, in the first in-
stance, or where the Jand decreed to be
sold shall have been in any manner dee
vised to any heir or devisee, after any
such sale being made; and all such sales
shall be had, made and conducted, as in
other cases of sales made under the de-
cree of the Orphans’ Court by the exists
ing laws,

Where lands, &c. shall escheat to the
commouwealth for want of heirs, See
the act to declure and rogulate escheats,
vol. 2, page 425,

But, by the supplement to that act, an-
te. page 4, every person, heing a citlzen
or subject of any foreign state, shall be
able and capable in Jaw, of acquiring and
ta.ing by devise or descent, fands and
other real property in this comn}onwealﬂh
and of holding and disposing of the sume,
in a3 full aud ample & manner as the ciu-
zens of this state may or can do, and 0o
such lands or estate so held by devise ox
descent, shall escheat or be forfeited 1o
the commonwealth, for or on account vf
the alienage of such person claiming the

f
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same under any last will, or succeeding
thereto, according to the laws of this com-
menwealth,

§ 2. All such persons shall be able and
capable in law 1o dispese of any goods and
effects, to which they may be entitled with-
in this state, either by testament, dona-
tion or otherwise, and their representatives,
in whatever place they may veside, shall
veceive the succession, according to the
laws of this commonweulth, either in per-
son or by attoruey, in the same manner
as if they were citizens of this common.
wealth. )

§ 3. Nothing herein contained shall be
construed to prevent the sequestration of
any real or personal estate belonging to any
such alien, during the continuance of war
between the United States of America,
and the state or prince, of which such
person may be a citizen or subject.

The 15th and 16th scetions of the
act in the text are similar to the old
luw, except as to the apportionment of
the assets.

Upon the old law, it has been decid-
ed, that the order prescribed to the
executors, &c for payment of debts,
respeots voluntavy, and not compulso-
vy, payments. By the Court. There
does not exist a doubt in our minds
about the genuine meaning of the nct
of Assembly, It would be attended
with the most inconvenient and perni-
cious consequences, to determine, thut
a creditor could not compel a payment
from his debtor’s estute, nor even bring
2 suit against the executors for a period
of twelve months. The order of pay-
ing debts, obviously respects voluntary,
and not compulsory payments. Such
was the construction coeval with the
act; and there has not, to this time,
been a single departure from it. Ro-
berts v. Cap’s executors, 2 Dallas’ Rep.
260.

In the case of Scott, administrator of
Patterson v. Ramsay; which was errov
from the Common Pleas of Washing-
ton county, acase was stated for the
opinion of the court, in substance as
follows. Sfohn Patterson died intestate,
‘posgessed of personal property, and
seized in fee of real estate. At the
time of his death several persons had
obtained judgments aguinst him before
Jjustices of the peace. After his death,
several creditors obtained judgments
against his administrator on debts by
simple contract. The personal estate
being insufficient, the real estate was
sold by order of Orphang’ Court, and
after the sale, some of the judgments
obtained before justices of the peace
were filed in the court of Common
Please and others were not filed. The
questions for this court were two.

1. Whether the simple contract cre.’
ditors (of whom the defendant in error
was one,) who obtained judgment
against the administrator, were to be
considered in any respect as judgment
creditors of the intestate, and as such
entitled to any preference in the pay-
ments to be made by the administrator
out of the personal assets, ov the pro-
ceeds of the real estate.

2. Whether the creditors who ob.
tained judgment before justices of the
peace in the intestate’s life, were to be
considered as judgment creditors, with-
in the 14th section of the act in the
text ; and whether any distinction was
to be made between those whose judg-
ments were filed, and those whose
judgments were not filed, in the office
of the Common Pless.

Tilgloman, C. J. delivered the court’s
opinion. '

The first question has heen deter-
mined by this court in the case of
Wootering v. The executors of Stewart,
December term, 1799. It was there
decided on argument and full consider-
ation, that the order of payment was
to be according to the nature of the
debt at the time of the testater’s de-
cease; and consequently a simple con-
tract creditor obtained no preference by

obtaining judgment against the execu- -

tors. .

It has been contended, on the second
point, that the term judgimments, in the
act of Assembly of 19th April, 1794,
is to be restrained to judgments in a
court of record. But it appears to the
court, that the meaning of the word,
and the intent of the legislature both
call for a more liberal construction. In
the same session an act was passed by
which the jurisdiction of justices of
the peace was extended to twentp pounds,
and their judgments when recorded in
the office of the prothonotary of the
court of Common Pleas, were < to
have the same effect as judgments ob-
tained in the court of Common Pleas”
Of course they become s lien on lands,
and it would be most extraordinaryif the
Legislature could intend to make them
alien on lands, andyet be of no_consider-
ation withrespectto personal assets. We
are therefore of opinion, that these judg-
ments, when filed in the prothonotary’s
office, or when made known to the ad-
ministrator before he pays away the es-
tate, are to be on a footing with judg-
ments in courts of record. Butas great
inconvenience might ensue, if udminis-
trators were obliged at their peril to
take notice of such judgments, the
court desire it to be understood, that
they give no opinion whether the ad.
ministrator would be guilty of a devas-
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1794« yavieif he paid the estate to creditors

of an inferior narure, before he receiv-
ed notice of judgments rendered by
justices of the peace, and not filed.
1 Binney, 221.

Executors or administrators cannot
vary the rights of creditors, asto their
shares of the assets : liens on the estates
of decedents attach from their deail.
Provose v. Nicholls, Supreme Court,
March, 1808. ("MMSS Reports.)

A claim against an intestute’s estate,
for damages on account of the breach
of arcicles of agreement under seal, is
a debt by specialty within the meaning
of the 14th section of the act in the
text. Frazer v. Dunwoody’s administra.
tors. 1 Binney, 254,

The case of Sohnson, plaintiff in er-
vory v. Haines* lessee, was decided un-
der the act in-the text, and prior to the
passage of the supplement in 1797.

But though the case is now provided
for, the principles of the decision
_ still remain as part of the law of the
land, It cannot therefore, with pro.

priety be omitted.

Ejectment for a house and lot in
Germantown, of which Rebecca Vanaken
died seized on the 13th of Feb’y, 1797,
intestate, and leaving no father, mother,
child, grand child, brother or sister

" Living.

But the intestate had had brothers
and sisters, who died under these cir-
cumstances.

1st. Rickard, who died without issue,

2ud. Catharine, who married Casper
Wistar, and left issue Richard, Marga.
ret, Catharine, Rebecea, Sarah and Cas-
per; of this family Richard, Margaret,
and Rebecca, dre dead; but all of them
leaving issue, ,

3rd. 4nne, who married v Lulens,
and left issue, Fohn, Muary, Duniel,
Derrick and Rebecea; all of this Fanily
died in the life of the intestate, but ull
of them left issue,

4th. Fohn, who died in the life-time
of the'intestate, but left issue 4nthony,
(plaintiff in error,) Fohn, Foseph, and
Margaret, and Margaret ulso died in
the intestate’s life-time, leaving issue,
© 5the  Margaret, who intermarried
with Reuben Haines, and left issue,
Casper, (the lessor of the plaintifl’ be-
fow,) Catharine, Hosiak and Reuben ;
:}'asz‘nh_is dead leaving one son, who is
now alive, and Reuben is dead without
issue.

It was agreed that Margaret, the
daughter of Catharine, who was the
vister of Rebecea, died in the life-time
of the intestate.

And the questions submitied to the
conrt are, whether the plaintiff in ep-
vor is entitled to the whole of the prew

mises ? and if he is not, how the pre.
mises are to bedivided?

Judgment wus entered by consent
below, to expedite the decision in the
High Court of Errors and Appeals.

The plaintiff in error cluimed the
whole of the premises as heir at law of
the intestate; and the lessor of the
defendant insisted that the premises
ought to be divided, on the principles
of the act in the text,

M<Kean, C. J delivered the unani.
mous opinion of the court, in the ab.
sence of Chew, President, as follows:

The intestate died, leaving the chil.
dren of several of her brothers and
sisters, and a grand-child of one of her
brothers; and it is now made a ques«
tion, whecher her real estate shull be
divided among these surviving relations,
or descend entirely to her heir at law.

By the 6th section of the charter
granted to William Penn, the laws of
England * for regulating and governing
of property, us well for the descent
and enjoyment of lands, as for the ena
Jjoyment and succession of goods and
chattely,” were introduced and esta.
blished in Pennsplvania, to continue till
they were altered by the legislature of
the province, The common law being,
therefore, the original gaide, and the
plaintif in error being the heir at
common law, his title must prevail, un-
less it shall appear, that an alteration
in the rule has been made, by some
‘act of the General Assembly,

Now, when the intestate died, there
wis but one law in existence on the
subject; (the act in the text) And
though the sixth section of thut act
provides for the case of a person dying
intestate, leaving * neither widow, nor
lawful issue, but leaving o father, bros
thers and sisters,” it does not provide,
noy docs any other of the sectivns pro-
vide, for the case of a person dymg
intestate, without lawful issue, an
leaving no futher or mother, brothers or
sisters. The descent of the real es.
tate, in this specific case, was not,
therefore, altered, or regulated, by any
act of the Generasl Assembly, when
the estate was vested in the person en-
titled to take, at the death of the in-
testate.

It is probable, that if the case had
been stated to the legislature, they
would bave directed the same distribu-
tion in the year 1794, that they have
since done by the act of the year 1797 ;

‘and it is urged, that ug there is equal

resson for making such a distribution,
where no father survives, as wherca
father does survive, the intestate, the
court ought, upon the obvious princple
and pelioy of the law, to supply the de-
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ficiency. But it must be remembered,
that the system of disiributing reul es-
tates in cases of intestacy, iy an en-
crouchment on the common law; and
‘wherever such an encroachment takes
away aright, which would otherwise
be vested in the heit at law, the vpera-
tionof the stature should not be extend-
ed further, than itis carried by the very
words of the legisiature. .

We are, upon the whole, unanimous..
Iy, of opinion, that the judgment below
should bereversed ; and that judgment
should be given for the plaintiff in er.
rors 4 Dallos, Rep. 64,

And in Cresoe v, Lazdle;, determined
in 1810, which was an «jectment for a
house and lot in the city oo Philudel-
phia, under the following circumstans
ces, which were 'stated in a case for
the opiunion of the court.

Samuel Ebiridge of the city of Phila-
delphia died intestate on the 13ih of
QOctober, 1804, Seized of the premises
in the declaration mentioned. At the
time of his death, his wife was enseint
of a son who was born onthe duyof

1804, aud named Samuel, to
whom the premises descended, and
who became seized thereof The wix
dow of the intestate aflerwards inter-
married with Sohn Harland, junr. by
whom she has issue a son now living,
shortly after whose Dbirth, Semuel El-
dridge the younger died seized of the
premises, an infant, unmarried, and
without issue, leaving the following
relations, on the maternal side, viz. &
brother of the half blood, a mother, a ma-
ternal grandfather and grandmother,
On the paternal side he left,

1st Fane Smith, the only child of Ei-

_ aha Eldridge, who was the oldest son of
Daniel Eldridge, the oldest son of the
intestate’s great grandfather; and Dan-
iel Eldridge, the second son of the said
Daniel
2nd. Thomas Lldridge, William Lldridge
and Mury Bishop, \he’ children of Tho-
mas Bldridge, the second son of the said
great grandfather.

3rd. Martha Garetson, the daughter of
Esther, who was a daughter of the said
great grandfather.

Ath. Zilpah Hand and Fehu Eldvidge,
the children of i Eldridge, who was
the fourth son of the said great grand-
father.

5th. Hamnah Cresoe (the plaintiff,) o
daughter of the said great grandfather,
and the intestate’s paternal great aunt.

The question for the opinion of the
court, wus, whether the premises de-
gcended to the heir at common luw, or

, Were to be distributed under the intes-
“tale laws of Peogylvario ; ond if the

latter, to how much, if any, the plain,
tifl’ was entitled.

After an elaborate argument, the
opinion of the court was delivered, by,
Tilghman, C. J. The court are to give
their opinion on & case stated, the ma-
teriul parts of which may be comprised
in a small compass. .

Sumuel Elfridge died intestate, sei-
zed of lunds in fee simple, which had
come to him by descent from his fu-
ther. Ile lefy, living at the time of his
duath, a mother, a brother of the half
blood on thu part of his mother, 1 ma-
ternal grandfather and grandmothier, a
paternal greut aunt (the plamtiff;) and
several counins, clildren of paternal
great uncles and great aunts. The
plaintiff claims one fiith part of Samuel
Eldridge’s lands, as one of his nexc of
kin. The defendant holds under the
bieir at common law. The question is,
whether this case isincluded in cither
of the acts directing the descent of real
estates of persons dying intestate.

On the part of the plaintiff it has
been contended, that this case is includ-
ed, not within the words, but the
spirit and intent of the 12th section of
the act of the 19th April, 1794, That
section is in these words: (seethe 12th
sect, of the act inthe text.) The case
before the court ditfers from this sec-
tion of the law in two respects. The
intestate left a mother, and a brothes
of the hulf blood. "The plaintiff’s coun-
sel get over this, by endeavouring to
prove from other parts of the law, that
neithier the nother, nor brother of the
half bloed on the part of the mother,
can tuke any thing in this case, where
the estate descended to the intestate
from hiy father, This being the case,
they think it unrcasonable that their
existence should prevent the next of
kin from taking. They construe the
words * mocher or brother of the half
blood,” by adding to them the words
¢ capable of taliing any thing under
this act.”” We think that the princi-
ples on which the law must be constru-
ed, were fixed by the case of Hohnson,
v. Huines, ("supra, ) decided by the una-
nimous opinion of the Hijgh Court of
Lrrovs and Appeals. The rule there
laid down by C. ]. M*Kean, who deliv-
ered the opinion of the court, was that
the heir at common lawyshould take,
except in the specific cases enumerated
in the act. The case there decided,
was full as hard asthe present. There
could not be a doubt but the legistature
would have included it in the act of 19th
April 1794, if it had occurred to them,
But the decision was founded on wise
principles, 1t tended to produce certaine

1794,
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ty, which is of the utmost consequence
in the law of descentss We may casily
know the law, when itis established that
the heir at law takes in every case not
specified in the acts of assembly; but
there will be no end to difficulties, if we
attempt to supply the omissions of the
acts, by inserting what we may suppose
to have been intended by the legislature,
There is auvother powerful reason for the
strict constxucuon of the act of 19th
April, 1794, It was discovered to be de-
fective in many respects, to remedy which,
the act of 4th April, 1797, was passcd.
That net included the case which had ac.
curred in Sohnson v. Haines, and many
othex omitied cases: but it made no al-
teration in the 12th section of the first
act, on which the present question turns,
Now the latter act being mude for the ex«
press purpose of supplying the defects of
the first, it must be supposed that the first
act was examined with great attention,
and every alteration introduced, which
was thought necessary. X muke no doubt
but many cases are sl uaprovided for, be-
cause they were uuseen, .Asthey occur
from time to time, they may be included
in new laws, if it shall be judged expe-
dient. In the mean time, the heir at com.
mon law will take in all such cases, Upon
the whole, we are clearly of opinion, that
the plaintiff is not entitled to recover, be-
cause she has nat brought her case within
cither of the acts of assembly.

Judgment for the defendant.—2 Bin-
ney, 279,

Where lands have been directed to be
sold by the Orphans’ Court for payment
of debts of an intestate, &c. the surplus
shall be distributable as real estate, Difler
v, Young, exccutor of Diffenderfer, Sup.
Court, December, 1797, (MSS. Reports,)
see § 20, of the act in the text,

A child dying intestate, without wife
or child, the father takes all his personal
estate. Robinson v. Robinson’s executors,
Sup. Court, December; 1799, (MSS, Re-
ports.)

A prother dying intestate, after 19th
April, 1794, leaving neither wife nor chil
dren, his brothers and sisters of the half
blood, are entitled to equal distributive
shares of his personal estate with those
of the full blood, the act of 19th April,
1794, not providing for this cuse, Pres-
ton v. Hoskine and others, administrators
of Pennel, Spp. Court, March, 1800,

MBSS. Repoms.)

One died intestate in 1798, unmarried,
without father, mether, brother or sister,
leaving uncles and aunts on the father’s
and mother’s side, and the issue of some
who were dead; the whole estate goes
1o such uncles and aunts, and the jssue
representing such as are dead, equally,
Walker's administrator v» Smith, Supreme
Caurty Mareh, 1803, {MSS. Reports,)

Hacob Yobe v. William and Fobn Bar-
net, administrators of Henry Barnet,

This was an appeal from the Circuic
Court of Northampton county. .

Facob Yobe the appellant married a
daughter of Henry Barnet, and became
indebted to his father-in-Jaw in a consi.
derable sum, for which he gave his bond
with warrant of attorney. Judgment was
entered against 2vbe, and executions is
swed against his property, both in the life-
time of Barnet, and after his death, but
without effect ; the principal part of the
judgment remained unsatisfied, and 2obe
was insolvent. Henry Barnet died intes.
tate; wherenpon an inquest of partition
was awarded by the Orphans’ Court; and
his real estate not heing susceptible of a,
division into as many parts as there were
claimants, was appraised by the inguest,
and ordered by the court to certain of the
children and grand.childven upon the
terms prescribed by law, wiz. upon their
giving good security, which in practice is
a bond and recognizance, to pay to their
other children their equal and proportion-
able part of the appraised value of the

* estate, No part of the real estate was or-

dered to Yobe and his wife, who was still
Yiving, but he was entitled in right of
his wife to one-fifth part of the valuation.

The appellers, who were sons of Henry
Barnet, and to each of whom a part of
the real estate was ordered, petitioned the
Orphans’ Court that the money, which
by virtue of the inquest and valuation ac
crued to Yobe in right of his wife, might
be made payable to them as administra.
tors in satisfaction of 2bbe’s debt ; or that
it might be sccured in some other way
for the benefit of Barnet’s estate. The
Orphans’ Court decreed against the peti-
tion; and the Circuit Court, upon appeal,
reversed the decree, and ordered the dise
tributive shave of Tobe in right of his wife
to be deducted from the sum due on the
judgment, and that giving him credit
therefor should be deemed a full payment
1o him in xight of his wife.

Tilghman, C. J. after stating the above
facts, proceeded to deliver the opinion of
the court as follows.

Many exceptions were taken to the
Judgment of the Circuit Caurt, but on the
argument they were reduced to two.

1. That the Orphans’ Court had no ju.
risdiction to act on the matter of the peti.
tion,

2, That it was unjust to deduct the
husband’s debt from the wife’s share of
her father’s real cstate. .

1. In supporting the first point, it was
urged that the Orphans’ Court had no au-
tharity but what they derived from the
act of Assembly, directing them to make
partition of the intestate’s estate; and
that in case of 2 dispute they have no
mode of ascertaining the amount of &




|

175

debt. But there are cases in which the
Orphans’ Court must take upon them-
selves to decide facts incidental to the
partition of an estate, For instance, if 2
dispute should arise concerning the amownt
of an advancement made by the intestate
in his life to one of his children, partition
cannot be completed till this amount be
ascertained. If necessary, facts may be
ascertained by 2 jury; so that there seems
to be no difficulty in surmounting this part
of the objection. Ifinstead of a debt due
from 2obe to his father-in.law, he had re-
ceived from his father-in.law an advance,
of money in part of his wife’s share of
the estate, there is no doubt but the Ox-
hans’ Court could, and must have de-
ducted the amount of the advance. The
case of a debt, to be sure, is not quite the
same; although in fact this debt has
-drawn as much from the estate of Henry
Barnet into the hands of his son.in-law,
as if it had been an actual advance. But
inasmuch as Yobe cannot come at his
wife’s share without the aid of the Or-
phang’ Cours, I see no reason why that
court may not deduct what appears to be
due from him to the other heixs in a case
like the present, where if he once gets
hold of the money or the bond, there is
reason to fear that payment of his debt
will never be obtained. 1 speak now,
taking it for granted that Yvhe is entitled
to receive the amognt of his wife’s share,
which is the second point for considera-
tion.
2. The Orphans® Court have ordered that
,a bond should be given to 2vde in right
of his wife, for the amount of her share.
1t is said, and not without great plausia
bility, on the part of the appellant, that
this bond being given in lien of land,
ought to be considered as the property of
the wife ; that if the bond was passed im-
mediately to her, and she should survive
her husband, it would be her absolute pro-
pertys and that it is hard to deprive her of
this chance. There certainly may be
hardships n cases of the kind, which pro-
bably the Legislature were not awure of,
when they dirccted the mude of partition.
Bur we must take thelaw as wefind it
written, There is no ground for saying
that the share, thus directed 10 be paid m
money, remains for any intent or purpose,
of the nature of real estates Itis con-
verted completely into personal property.
The bond would be altogether in the pows
erof the husband, e might release ir,
assign it, or dispose of it in any way he
thought proper, ~ It is to be regretted the
courts in this state are not vested with
the power exercsed by the Court of
Chachry in England, of insisting on some
Pprovision for the wife, when the husband
applics to them for the purpose of getting
bossession of her personal property.  But
we have no trace of any such exercise of

power by our courts. Jtmust be taken
for granted then, that they possess no
such power, Thatbeing tlie case, Facod
Yobe appears to be substantially the owna
er of his wife’s share. If it was payable
in cash, he would have a right to demand
it; and being in fact no more than mo-
ney to be secured by bond payable in 2
time to be fixed by the Orphans’ Court,
not exceeding twelve mouths from the
partition, 1 am constrained to consider it
as his property,

I am therefore of opinion, that the equi-
ty of this case demands, that the bulance
due om the judgment against Facod Yohe
should be deducted from his wife’s share,
and that the judgment of the Circult
Court be affirmed.

Brackenridge J. concurred. .

Yeates J. and Smith J. gave ao opinion,
as the appeal was from their decision.
1 Binngy 358.

The following case occurred at a Cir-
cuit Court, at Franklin county, Septem=
ber, 1804, before Yvates and Smith Justi-
ces, { MSS. Reports.)

Walter Beatty and Nancy bis wife ve
Samuel Smith.

Debt on recognizance in the Orphans”
Courrt; plea, payment, with leave to give
the special matters in evidence, The facts
were these.

Samuel Smith father of Nancy, plaine
tifl’s wife, and of defendant, died in 1763,
intestate, seized of a tract of 408 3.4 acres,
of land, leaving a widow, four daughters,
and one son, his youngest child, then aged
six years. Nangy the plaintiff, was the
youngest daughter, and then aged about
scven years. The family were brought
up together, and lived on the land, until
the daughters were severally married.
Naney married in 1778, The defendant
occupied the lands afterwards for his own
use.

On the 4th September, 1797, the plain-
tiffs applied for a partition or valuation
of the reul estate, The jury fioding that
the same could not be dwided withont
prejudice to the whole, made a valuation
therecf, and the defendant accepted the
lands, and entered into recognizances for
the payment of the distributive shares of
his sisters, on 27th of November.

The defendant gave notice of several
matters, for which he claimed set-ofls.

1st. That the improvements on the
land made since the death of the intes-
tate, until the time of valuation, being ap-
praised with the land, be claimed o be
allowed an cquivalent therefor, propor-
tioned to cach child’s share, 2d. He also
claimed an allowance for taxes paid fox
the real estate between 1780 and 1797.
3dv Likewise for his trouble, costs and
expenses, in defending an gectment
brought against him, according toa fami-
Iy agreement, andin which thee was 2

1794,
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subsequent eviction, on the 23d April,
1799, of 47 acres, part of the lands ap-
praised, and for the taxes paid by him on
those 47 acres. This was excepted to, and
after argument;—By the Court : Unques-
tionably the recognizance in the Orphans’
Court, isn the nature of a judgment
‘The interests of minors, as well as persons
of full age, would be strangely affected, ifa
doctrine should prevail, that while they
were divested of therr interests in the land,
their distributive shares of the valuation
should not be placed on a secure and per-
manent footing. If they are liable to
have their dividends reduced, by circum.
stances or considerations which have oc-
cmred anterior to the recognizance so-
lemnly given, they will be but badly pro-
tected by the law. Why was not this de-
fence set up by the son in the Orphans’
Court, previous to their decree, and his
subsequent recogmzance ! Can'any good
reason be assigned for it, We cannot
presume, that the inquest have appraised
valuable permanent improvements made
at the son’s expense, as the property
whereof the father died seized.

The testimony on the two first items
must be overruled. As to the two last
items, which have happened since the va.
luation, as it is said, under the agreement
of the family, evidence applicable to them
may be admitted.

As to the power of the Orphans’ Court
to decree 2 sale of lands for payment of
debts, though there are no minor children ;
see 4 Dallas® Rep. 451, (note 1.)

Where one administrator receives mo.
ney of the estate, and pays it over, how
his account shall be settled, see 1 Dallas’
Rep. 311.

A creditor taking bond from an execu
tor or administrsor discharges the old
debt; and the executor or administratot,
calling himself such a the bond, 1s sur-
plusage. 1 Dallus® Rep. 347, (note*)

An administrator is chargeable with in.
terest, where he has been guilty of neglect
in not putting ot the money of the mtes-
tate, or has used it himself; and it lies
upon him to shew what has been done
with it. But beis not liable for iuterest
until afrer twelve months fron: the inces-
tate’s death. 1 Binney, 194, (see vol. 1,
pa. 83.)

An executor who receives the surplus
proceeds of his testator’s land, which has
been sold under execution, is chargeable
with them in account as executor, nots
withstanding he s husbund of the devi-
see of one half the estate, and claims to
have received them in that character. 2
Binney, 294.

If an vxecutor purchase the real estate
of his testator at Sheriff’s sale, and it is
afterwards sold again, in consequence of
his not adhering to his purchase, he is
chargeable in accuunt with the largest of
the sums at which it was struck off, 2
Binney, 204,

1f there ure errors in an account report-
ed by auditors to the Orphans’ Court, and
contirmed by thewr decree; the Supreme
Court, upon an appeal, will rcttify them
as the Orphans’ Court should have dune,
and not set aside the whole account,  "The.
auditors are mere clerks, 2 Binney, 296.

If a devisee, or one of the heirs, loses
his lands by an execution, he is entitled to
a contribution from the owners of the re-
maining part of the testator’s lands, 2
RBinney, 299,

ol § e

CHAPTER MDCCXLI,

An ACT to suspend, for the time thercin mentioned, part of an aef,
entitled “ dAn act to appropriate certain sums of money, for the
laying out, opening and improving sundry roads within this com-
monwealth, and for other purposes therein mentioned,” and to
confirm part of a road laid out in pursuance of said act. (%)

WIHEREAS, in and by the act, entitled “ An act to appropri-
ate certain sums of money for the laying out, opening and improv-
ing sundry roads within this commonwealth, and for othér purposes
therein mentioned,” passed the eleventh day of April, one thousund
seven hundred and ninety-three, it is, among other things, enacted,
that the sum of four hundred dollars be appropriated for viewing and
laying out a road from Philadelphia to the borough of York, in York
county, through West-Chester and Strasburg, and crossing the Sus-
quehanna at the place commonly called the Blue Rock: And
whercas it appears, as well from the representations of a great num-
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