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CHAPTER MDCCCXYV. ' 1795,

Aun ACT o prevent intrusions on lands within the counties of
Northampton, Northumberland, and Luzerne.

Scar. 1. BE it enacted by the Senate and House of Repre-
sentatives of the commonwealth of Pennsylvania, in General 4ssem-
bly ‘met, and it is hereby enacted by the authority of the same, 'That mntraders on
if any person shall, after the passing of this act, take possession of, g sihin

Northam)
enter, intrude, or settle on any lands within the limits of the coun- ton; Nowth-
ties of Northampton, Northumberland, or Luzerne, by virtue or andLuzernc,
under colour of any conveyance of half share tight; or any other how punishe
pretended title, not derived from the authority of this common- e
wealth, or of the late Proprictaries of Pennsylvania before the revo-
lution, such person, upon being duly convicted thereof, upon indict-
ment in any Court of Oyer and Terminer, or Court of General
Quarter Sessions, to be held in the proper county, shall forfeit and
pay the sum of two hundred dollars, one half to the use of the coun«
ty, and the other half to the use of the informer; and shall
also be subject to such imprisonment, not exceeding twelve months,
as the court, before whom such.conviction is had, may in their
discretion dircct. )

Sect. 15, And be it further enacted by the authority aforesaid, Combina
"That every person who shall combine or conspire for the purpose vey, possoss,
of conveying, possessing, or settling on any lands within the Limits Snder pre:
aforesaid, under, any half share right or pretended title as aforesaid, jng it
or for the purpose of laying out townships by persons not appoint~ 2bie
ed or acknowledged by the luws of this commonwealth, and every
person that shall be accessary thereto, before or after the fact, shall
for every such off «ice, forfeit and pay a sum not less than five hun-
dred, nor more than one thousand dollars, one half to the use of
the county, and the other half to the use*of the informer ; and shall
also be subjuct to such imprizonment at hard labour, not exceeding
eighteen months, as the court in their discretion may direct.

Szcr. 111, And be it further enacted by the authority aforesaid, proceedings
That the court wherein any such conviction shall have been had shall {3, 3%¢,
issue their writ to the Sheriff of the county, wherein the said of- i
fence has been committed, or the said conviction had, or if the said
court shall be of opinion that the Sheriff or Coroner are not im-
partial, then to any other person or persons they may think proper,
commanding him or them, together with the power of the county,
if he or they should judge their assistance necessary, to proceed to
the lands in question, and therefrom to expel and eject all and every -
the person and persons thercon intruded as aforesaid; and if the froveedings
said Sheriff, or other person or persons appointed as aforesaid, retums thac,
should make return to the said writ, that he or they have been un- forcibly, to
able to execute the same, by reason of the forcible resistance of the i
parties, or any other persons, or from a just apprehension of such
resistance as would render the execution thereof by himself or them-
selves, and the power of the county, impracticable, the Prothono-
tary of the court to which such writ is so returned shall forthwith
transmit a copy of the said writ and return, under the seal of the
said court, to the Governor, and if, upon the said return, or if, upen
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1795. a certificate signed by the President, or one of the Judges of the
tomyed  Court of Common Pleas of the proper county, or by one of the
Judges of the Supreme Court, that the process of the court, has
been resisted, or that there is reason to believe that the civil autho-
tity will be incompetent to the execution of this law, the Governor
shall deem it expedient to order out a portion of the Militia of this
state to assist the civil authority in carrying into effect this act, or
- any part thereof, the detachments so called out shall recéive the
_same pay and rations, and be subject to the same rules and regula-
. tions, as are provided in other cases. :
tnwhateasse  SECT. IV. And be it further enacted by the authority aforesaid,
e aia. That if a Judge of the court of Quarter Sessions for the proper
gemaybe counties, or a Judge of the Supreme Court, shall apprehend that
others than the Sheriff and Coroner are not impartial, it shall and may be lawful
the Sheriff . . P o
or Coroner. for the said Judge to direct the venire for the grand inquest, and
for the traverse jury, to any person or persons he or they may think
proper. ‘ .
Penaltyon  SECT. V. And be it further enacted by the authority aforesaid,
resisting 20Y That if any person or persons shall resist any officer, or other per-
sxecation of son duly authorized, in the execution of this act, or any part there-
of, every person or persons so offending, and every person that shall
be accessary thereto, before or after the fact, shall, on conviction,
forfeit and pay a sum not more than five thousand nor less than five
~ hundred dollars, and undergo an imprisonment at hard labour for
any period not less than three, nor more than seven years.
“Ffiis act to Secr. vie And be it further enacted by the authority aforesaid,
yoreadin  That in order to disseminate a knowledge of the provisions con-
goutts of - tained i this act, it shall be the duty of the Prothonotaries of the
orthamp- . N
ton, North - several Courts of Common Pleas of the counties of Northampton,

umberland

and Luzernc; Northumberland, and Luzerne, and they are hereby respectively
and the

Bovemor  €mjoined and required, to read, or cause to be read, in open court,
mayisucd the said act, and every part thereof, atleast once in each of the three
tod, terms next after receiving the same ; and also it shall and may be
lawful for the Governor of this commonwenlth to issue his procla-

mation, enjoining and requiring all persons havipg intruded as afore-

said to withdraw peaceably from the lands whercon such intrusions

have been made ; and further enjoining and requiring the several

officers of government, and the good citizens of this state, to pre-

vent or prosecute, by all legal means, such intrusions and intruders,

and to afford their most prompt and effectual aid, in their several

.and respective capacities, to carry into full execution the laws of

Proviso, as f;lus cpmmonwaalth relative thereto, Provided always, "That noth.mg
under the Nl this act contained shall extend to the claims of persons claim-
TawiE g lands under and by virtue of an act, entitled “An act for ascer-
taming and confirming to certain persons, called Connecticut claim-

ants, the lands claimed by them within the county of Luzerne, and

¢ Gl for other purposes therein mentioned®,” passed the twenty-cighth
. day of March, one thousand seven hundred and eighty-seven: And
andthe con, L70Vided further, "That this act,or any thing therein expressed, shall
ifé‘fﬂ,‘,’g “'lf, not be cons1der§d as intended to affect any claims under the said
iiglaw.  law, nor as a legislative construction or opinion, respecting said act,
_or an act, entitled ““ An act to repeal an act, entitled “An act for
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ascertaining and confirming to certain persons, called Comnecticut 1795.
claimants, the lands by them claimed within the county of Luzerne, ‘“~—
and for other purposes therein mentionedt,” passed the first day ik %1%
of April, one thousand seven hundred and ninety, or the validity or Panhorar's
effect of either of the saidlaws. ()

lessee v,
Passed 1Ith April, 1795—Recorded in Law Book No,V. page 430.

Dorgance, 2
Datlas; 304

€p.) The following interesting case

money with the interest thereon ; but
hasoccurred wnder this act.

Mirchell v. Smith, 1 Binney, 110,

This was a writ of ervor to the Com-
mon Pleas of ZLuzerne county, and the
record presented the following case.
Smith, the plaintiff below, brought an
action of debt against itchell, upon a
sealed note for 483 dollars, 33 cents,
dated 11th March, 1796, and paysble
to Smith or order, at the expiration of
three years from the date, with lawful
interest. The defendant pleaded pay-

" ment, with leave to give the special
matter in evidence. Upan the trial of
the cause before President Rush, on the
23d April, 1802, it was in evidence that
the note was given for land near Zrench-
town in Lugzerne, and out of the seven-
teen townships, which land had been
granted to the plaintiff by the commit-
tee of the Susquehanna company, agree-
ably toa resolution of the compan;
That the plaintiffby deed, bearing even
date with the note, donveyed this land
to the defendant. Thatthe plaintiff and
defendunt went together to view the
Jand before the execution of the nore or
deed, and that ppon the completion of
the contract the defendant was put in
peaceable possession of the land, and

- had so continued ever since. That the.
defendant, at the time of the contract,
hiad full knowledge of the law against
intrusions in Lugzerne county, ané of the
general dispute relative to_ titles in the
county, '

Upon these facts, and the act in the
text, the counsel for the defendant in-
sisted that he was entitled to a verdict
for the following reasons: First, bes
cause the consideration upon which the
note was given, was illegal, and there-
fore the note was void. Secondly, be-
cause the transaction on which the con.
tract originated was against the gene-
ral policy of the law, and therefore
should nothe carried into effect. Third-
iy, because the consideration on which
the note was given had failed. His
honour, in delivering the charge of the
court, stated their opinion upon the
Several matters of law against the de-
fendunt, and told the jury, that if they
were of opinion the defendant knew and
. WAs acquainted with every material
circumstance relative to the bargain, it
was their duty to make him pay the

if they were of opinion he was in any
degree imposed upon, or purchased ig-
norantly, in that case, they ought to
find a verdict in his favour. The jury
found for the plaintiff,

To this charge a bill of exceptions
was tendered and sealed, and the re-
cord removed to this court, )

The act of Assembly in guestiom
enacts, &c. (See act in the text, sect,
1L 2)

The cause was argued in March and
September terms, 1803,

On the 13th September, 1804, the
court delivered their opinions seriatine,

Shippen, C. J. This is a writ of errop
to reverse a judgment rendered in the
Court of Common Pleas for the county
of Luzerne, in an action brought on g
bill obligatory for the sum of 483 dol-
lars, 33 cents, to which the. defendant
pleaded payment, with leave to give
the special matters in evidence.

It appears on the record,. that the
consideration for this bill, was atract
of land conveyed by the plaintiff to the
defendant, lying without the seventeen
townships, in the county of Lugerne,
and held by him under a.deed from a
committee of the Susquehanna company,
under the (ounecticut title, and not de-
rived from the authority of this com.
monwealth, or of the late proprietaries
of Pennsylvania before the revolution.
The principal question in the case is,
whether this be a legal, or illegal con-
sideration for the bill, and whether the
contract for the sale and purchase of
this land is a violation of the laws of
this commonwealth, so tusinting the
whole transaction, as that this court
cannot legally afford their aid to, carry
the contract into execution.

The mischiefs intended to he reme-
died by the act of 11th of April, 1795,
were of a grievous nature. A warfare
had been carried on between the claim-
ants of land under the title of Gonnec-
ticut, and the claimants under Pcm_xs)l—
wania for many years, and many lives
had been lost in the contest, It wasat
length found necessary for Congress to
interpose. They thought fit to appoint
judges or commissioners to decide up-
on the claims of the respective states,
who, after o full and solemn hearing,
made their decree at Trenton, establish-
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ing the right of government over the
country in guestion. ‘o be in Pennsyloa-
nia, but without deciding the ‘particu-
lar titlesof individuals claiming the right
of soil. Notwithstanding this decree,
not only the old settlers under the ti-
tle of Connecticur retained their posses-
sions, but 1 great number of new per-
sons, under the same pretended title
intruded into this part of Peansylvania,
and posséssed themselves of, and set.
tled, such vacant lands as they chose,
The Legislature of Pennsylvania
passed repeated acts of Assembly to
remedy the evils consequent upon such
intrusions, some of them with a view to
compromise with the first settlers, All
of them, however, proved ineffectual to
revent new illegal settlements. At
ength the act in question was pass.
ed, called the intrusion law. This act
is of a public nature, and intended to
remedy a public evil. The point re-
lied upon by the plaintiff, is, that the
Yand sold by the plaintiff, and purchased
by the defendant, was fairly bought and
sold, all the circumstances being fully
known to both parties, and carried into
execution on the pare of the defendant,
by his taking possession, and oceupying
the lund ; and that although the ace of
‘Assembly imposes a penaliy on the
party offending, yet it no where noali-
dates the contract  On the part of the
defendant, it is contended, that the con-
tract, which is the foundation of this
obligation, having been made in vio-
lation of the good policy, and direct

‘provisions of the act of Assembly, this

court will not afford their aid to carry
such a contract into execu:ion
What then was the contract? It ap-

pezrs to be a contract for selling and .
conveying a tract of land which the-

plaintiff held under a deed from the
commiittee of the Susquehanna compuny,
or, in ovher words, under u Connecticut
title. What says the law? «If any
pervons shall enter into possession of,
or shalt combine or conspire for the
purpose of conveying, possessing, or sel-
tling on any lands within the ascertain-
ed limits, under colouy of any half'share
right, or pretended title, not derived
under the government, he shall forfeit,
&c.” Is not the actual conveying, pos-
sessing and settling this land, direct
evidence of combining for that purpose,
and of course a direct violation of the
law? But it is objected, that where a
law creates a new offence, and pre-
scribesa specified mode of punishment,
no other mode can be pursued. This
is geuerally true where the ac+ contains
no prohibitory clause; in which case
the common law punishment by indicts
ment might be inflicted, although the

t
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punishment directed by the act, was
by bill, plaint or information. Here
indeed there is no general prohibitory
clause, the act directing only that if
any person shall do so and so, he shall
be punished so and so. Is this, how.
ever, n case involving a double punish.
ment by prosecution? All that is con-
tended for is, that the contract is ille.
gal, being founded on a breach of the
law, and of consequence 2 void con-
tract, and cannot be enforced in a court
of law. And for this purpose there
cannot be a more express authority than
the cuse in Garth. 252, where Lord C,
J. Holt says ¢¢ that every contract made
by or about a matter or thing which ig
prohibited, and made unlaw%ul by any
statute, is a void contract, though the
statute itself doth not mention that it
shall be so, but only inflicts a penalty
on the oflender ; because a penalty im.
plies a prohibition, though there are no
prohibitory words in the statute,” This
authority, although perhaps it might
not warrant a conclusion that a penalty
implies a prohibition for the purpose of
making the offence punishable by in-
dictment, in case the law had pre-
scribed another and a specific punish-
ment for the offence, yet it certamly is
an authority to prove that a contract
about a matter prohibited by statute is
unlawful and a void contract, although,
the act does not expressly say so, and
that a penalty implies a prohibition, so
as to malke the contract void. The spirit
of this law in Garthew has been follw-
ed up in numerous modern cases, par-
ticulurly where goods have been pur-
chased ‘abroad with an intent to siug-
gle them into England, 1n these cases
the seller of the goads although a fo-
reigner vesiding in a foreign country,
cannot recover the price of bis goods
in England, if he were any way con-
cerned in'the smuggling transaction;
the whole. contract being tainted and.

nuilified by the illegal act, s0 as to pre~ -

vent the recovery of the debt in the
country whose laws were violated.

I would barely add, that if we conld
enforce the payment of the considera-
tion money for this land, we must like-
wise have been obliged on the other
hand to enforce the delivery of the
possession, in case the money had been
paid, and possession refused, which
clearly would have been a most glaring
infraction of the law; the remedies
must be mutual, or not at all,

This subject has been lately canvass-
ed in this court, in the case of Maybin
v. Coulon, where we were compelled to
resist the payment of an otherwise
honest demand, on account of it being
founded om, and connccted with &

ey - e ———————— it
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breach of the laws of trade, in covering
the praperty of a foreigner, by using
he name of a citizen of the United
States, in obtaining the register of
ship. (4 Dallas’ Rep. 298.)

For these reasons I am of opinion
the judgment below must he reversed.

Yeates, J. Whether this case be con-
sideved on principle, ov preccdent, 1 um
of opinion the judgment of the common
Pleas cannot be supported.

Courts of Justices sit to curry into
execution dispassionately the general
will of the community, disclosed by
the laws It would scem 2 solecism in
Jurisprudencethat a coutract which ne-
cessarily leads to defeat the provisions
of an act of the Legislature, of the hugh.
est public concernment, should receve
judicial sanction and support.  ‘The
single bill on whish the acuion is tound-
ed, is dated 11th March, 17965 and
therefore the laws in furee at that jme
only, ¢in affect our determination.
The intrasion law was passed 11th
Aprily 1795. (The two first scctions
here recited,)

The bill of exceptions states that a
deed bearing equal date with the single
bill, was executed by the defendant in
error to the plaintiff, for 1500 acres of
land, in Smithfield township in the
county of Luzerae, which the former
claimed by a grant of the committee of
the Susquchanna company, out of the
seventeen townships; that both par.
ties went together to view the lands
previous to the execution of the bill or
deed, and that the plaintiff in error

- WS puttn possession, and contimred there~
in since the time of the contract,

It is evident, therefore, that the
agreement was entered into in direct
yviolation of the intrusion acty for the pur-
pose of conveying, posscssing and settling

the lands interdicted, under a half share”’

right or pretended title not derived from
* the guthority of this commonwealth, or
-of the ]ate proprietaries, It-openly at-
tacked the sovereignty of the state,
over a considerable part of the lands
cleurly comprised withinher chartered
limits, v
In Booth et al. v. Hodgson et al. 6.
Term Rep, 409, Ld. C. J. Kenyon ob-
serves, that * Itis amaxim in our law,
that the plaintiff must shew that he
stands on a fair ground, when he calls
on & court of justice to administer re-
Yief to him.” "And in Fagues v. Withey
and Reed, 1 H. Black. 67, it is said by
counsel; and seemingly assented to by
the court, that « where an action is in
aflirmance of an illegal contract, and
the objectis to enforce the performance
of an ‘engagement prohibited by law,
clearly such an sotion wayin 1o tase to

be maintained. ¢ And Ld. C.J. Ellcn
borough in the late case of Edgar et al. v,

Pyeler, in 1803, bas said, ¢ We will -

not assis an illegal transaction in any
respect: we leave the matter as we
find it, und then the maxim applies, mes
lior est conditio possidentis.”® 3 Last. 235,
A broad ground is laid down by 4. C.
J Holt in Barelett v. Vinor, Garth,252.
in these words ¢ Every contract made
for or about any mutter or thing, which
is prohibited and made unlawiful by any
statute, is a woid contract though the sta-
tute itself’ doth not mention that it shall
be so, but only inflicts a penalty o1 the

offender, because u penalty ifmplier a

prohibitivu, though there are no prohi-
bitory words in the statute? If the
law is correctly laid down in these au-
thorities, I run little hazard in assert
ing that the suit of the plaintiff in the

common pleas cannot be supported.

It cannot be denied that contracts
which violate the rules of decency or
morality, or oppose principles of sound
policy of the country are illegal and
void, The case cited on the part of the
plointiff in error fully prove the posi-
tions.

So also of contracts which immedi.
ately tend to defeat the legislative pro-
visions for the security and peace of
the community, though not made void
by stawtes Thus, in Biggs v. Luw-
rence, 3 Term Rep. 454, a contract for
goods to be smuggled into Englond was
held invalid: and it is there said, that
one who seeks redress in a court of
law must not shew that he broke the
laws of the country. In Clugas v. Pena-
lunay & Term Rep. 466, it was resolved,
that an inhabitant of Guernsey cannot
recover in England for goods sold there,
ifintended o be smuggled into England.
It was held immoral to cvade the laws
of thie country, though the act was doné
in Guernsey, and though the contract
mightbe legal in Guernsey, and enforced,
there. In Waymellv. Reed et ol 1 Terami.
Rep 599, a vendor of goods abroad
shall not recover the value of goodi
packed up in order to be smuggled in-
to Bagland; for even foreigners shall
not be allowed to subvert the revenué
laws. In Mitchel et al. V. Gockburne, 2
H Black, 379, A.and B were engag-
ed in a partnership in insuring ships;
8s. which was carried on in the name
of A. and A, paid the whole of thé
losses 3 such a partnership being illegal
by the Stat. 6 Geo 1 c. 18, A. could not
maintain an action against B. to recovef
a shave of the money that had been s0
paid; beeause no contract arvising di-
rectly out of such an illegal proceeding
could be the foundation of an action'
In - the case before cited, 6 Term Rep.

1795.
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405, A, B. and C. became pariners in
insuring ships contrary to the said sta.
tute of 6 Geo. 1, ¢. 18, § 12, butit was
agreed the policies should be under-
written in the name of A. omy. Several
policies were effected and the premiums
received by C. and D. and it was held,
that A. could not recover against C.
and D. And in Camden v. Anderson, 6
Term Rep. 730, a policy effected in
contravention of a statute made for the
purpose of protecting the monopoly
granted to the East India company,
was held void. Courts will not enforce
contracts injurjous to, and against the
public good. Per Ch  Justice, 2 Wils.
348, many contracts which are not
aguinst movality are still void, as being
against the maxims of sound policy.
Per Ld. Mansfield, Cowp. 39, and again,
in the same book, page 343, his lordsbip
uses the following expressions: ¢ The
objection that a contract is immoral or
illegal as between plaintiff and defen-
dant, sounds atall times very ill in the
mouth of the defendant. It is not for
his sake, however, that the objection
is ever allowed ; but it is founded in
general principles of policy which the
defendant has the advintage of contrary
to the real justice as between him and
the plaintiff, by accident, if I may suy
so. The principle of public policy is
this, ex dolo malo non writur actio, No
court will lend its aid 1o a man who
founds his cause of action upon an im.
moral or illegal act, If from the plain-
tiff’s own stating, or otherwise, the
cauge of action appears to arise ex turp;
causa, or the transgression of a posi-
tive law of this country, there the
court says he has noright to be assisted,
It is upon that ground the conrt goes:
not for the sake of the defendant, but
because they will not lend their aid to
such a plaintiff, So if the plaintiff and
defendant were to change sides, and
the defendant was to bring his action
aguinst the plaintiff) the lutter would
then have the advantage of it: for
where both are equally in fault, potior
est conditia defendentis? ~ These observa-
tions afford a decisive answer to part
of , the arguments of defendants coun-
sel.
But it has been further objected that
most, if not all of the cuses relied on,
cither respect offences prohibited at
common law, or such .as had been
theretofore created by statute, and par-
ticulatly smuggling transactions, which
the courts were extremely jealous of,
as they defrauded the royal revenue.
. It was said that the act of 6th April,
1802, (chap. 2288, infra,) was made to
supply the very deficiency which exist.
ed before, and which was now attempt.

ed to be supplied by a judicial decision ;
for sece, 4th vacates such contracts as
the present, and the act did not take
effect till the 1st May, 1802,

Ianswer, that it would be no great
stride, in my idea, to maintain, that
after the decree at Trenton, the sales of
titles within the limits of Pennsyloania,
under the grants of a sister state not
recognized by our laws, would be in-
dictable on the principles of the com-
mon law. Such acts are immediate at-
tacks on the sovereignty of this state,
tend to violences of the most alarming
nature, and ave public evil examples.
But supposing it to be otherwise, and
that the authorities in the Englisk buoks
related merely to smuggling transac.
tions (though the fact is contrary,) I
take it that the same grounds of deci-
sion which influenced the courts in
Zngland to determine such contracts to
be invalid, would equally operate on
opr minds to declare the same as to
agreements which intimately atlect the
public peace and national prosperity,
In both cases the subject matter is of
great magnitude. The public revenue
is endangered and affected. Individuals
are defranded.  'Why should wenot be
as tenacious as Brirish judges in in-
stances of public revenue being de-
frauded, tending to infractions of the
public peace, and where the very acts
of contracting are express demials of
the right of the people over a large
portion of the state? It was candidly
admitted during the argument, that
the deed, of which the single bill in
question wag the consideration, vested
no right or interest whatever in the
grantee, - ’

I will only add, that the subject of &
contract ought to be such a thing us
men have a lawful right and power of
stipuluting about, at pleasure, 1 ow,
Cont. 164, The law, by forbidding an
act, takes fromthe contractor the power
of obliging himself to doit, and conse-
quently prevents the person contracting
from gaining any right of requiring it
to be done, i, 165, a contract or agree-
ment i3 malawful, if it be to encourage
unlawful acts or omission, #4. 195. On
the whole I am- of opinion that the
jndgment of the common pleas be re-
versed.

Smith, J. concurred, and assigned
his reasons. . ‘
Bractenridge, J. The consideration of
the bill in question is the giving posses-
sion, and the sale of a tract of land
under a title derived from what is call
ed the Susquehanna company. ' This
claim is founded on the principle that
the land is without the charter boun-
dary of Pennsplvayia. Hence it is ad-
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Ferse to the cluim of this state, both
#s to soil and jurisdiction. Itis true,
the mouth of the claimart paramount,
the state of Connecticut, from whom the
company derive their claim, is shut by
a decision. But this does not conclude
the possessor, as to the right of soil,
nor in fact will it conclude his exer-
tions as to jurisdiction. The very ob-
ject of the sule is to inducesettlers, and
increase strength to support vexatious-
ly the claim in the courts of " the United
States, or by force independent of law.
Shall the courts of the state be called
upen to enforce contracts, and assist
combinations against herself. Exercis-
ing jurisdiction, the state is bound to
preserve the peace and #id contracts,

_but not such as militate against her own
‘rights, It would be usnatural, and

against reason, which is aground of
the common law,. It is against public
policy. Self preservation forbids it. So
that, independent of any act of the
Legislature, I must hold the transfer
illegal, and the cbligation given under
such consideration void.—Judgment re-
versed.

So, in the state of New York. In
the case of Woodworth and another, v.
Dole and otherss 2 Fohns, cases in er-
rvor, 417. A. claiming title under the
Connecticut Susquehanna Gompany, to land
situate in the State of Pennsylvania, and
claimed by that state, sold the land to
B. who gave his notes for the purchase
money, part of which was paid; and
A. executed to B. a guit claim, deed
for the land. B. afterwards filed his

" bill in chancery, praying that A, might

be perpetually enjoined from assigning
the notes, or proceeding at law to re-
cover the amount; and that the mo-
ney paid might be refunded: it was
held, that the sale was maintenance, in
selling a pretendea title, and that both
parties being pari delitto, a court of equi-
ty would not relieve either; and the
bill was thefefore dismissed. The in«
dividual states having submitted their
tervitorial claims to the Hudiciary of the
United States, are to be so far consider-
ed as having ceded their sovereignty,
and as corporations ; and their right to
transfer lands must be judged of by the
same rules of common law, as the rights
of other persons, natural or politic.

In a note tothis case, itis said, ¢ The
above js the substance of the opinion of
the majority of the court. But three
Judges were of opinion, that the court,
being in possession of the merits of the
cause, in order to prevent further liti-
gation, ought to have modified the de-
¢ree, 0 as perpetually to enjoin the
respondents from ussigning, or swing on

the note; but the majority were for afs
firming the decree as it stood.”

And, in Whitaker v. Cone, 2 Fohns.
cases n error, 58, In assumpsit, the
plaintiff declared on two promissory
notes made by the defendant to him for
135 dallars, 61 ceAts each, dated 9th
Feb’y, 1796, one payable in cattle, and
the other in money, the 1st Sep’tr, 1798.
Upon the pleas of non assumpsit and
payment, and a notice was subjoined to
the plea, according to the statute, that
the notes in question were given without
consideration, and were obtamned by
fraud and imposition, having been given
on the sale by the plaintiff to ‘defendant,
through the agency of one Hunt of Sus-
guehanna lands, to which neither the
plaintiff nor Hunt had any title.

It appeared at the trial, that the
lands in question, were certain lands in
the State of Pemasplvania, claimed by
the State of Connecticut, called Connecti-
cut Susquehapna lands. The plaintiff,
by contract had sold to Hunt a township
of the said lands, and while Hunz was
in treaty with the defendant and some
others, for the sale of the same lands
to them, it was suggested that the
plaintiff could not fulfil his contract
with Hunt, on account of doubts as to
the validity of the Connecticnt title ; and
the plaintiff who was present, said he
had no doubt the Pemnsyloania title
might be purchased fora trifle; that he
had lately received information from
the Susquehanna, of certain papers which.
had come to light, very favourable fo
the Connecticut title; and the defendant
and the others encouraged and induced.
by the plaintiff made the contract with
Hunt for the purchase of the land, at
two and fourpence, Goanecticut currency,
peracre. The defendant and the others
took up the notes given by Hunt to the
plaintitf, and gave their own notes te
the plaintiff for the amount.

The lands were proved to be situated
within the jurisdiction of the state of
Pennsylvanic ; and upon the evidence,
the Judge was of opinion, that the de.
fendant had sufficienily shewn a want
of consideration. The plaintiff thenof-
fered to prove, that the lands in ques~
tion were vacant and unsettled at the
time they were sold by Hunz, and that
the lands contiguous were principally
settled by persons under the Connecti-
cut title, and that many of these settle-
ments were made previous to the de-
termination of the question of jurisdic-
tion between Pennsploania and Connecti-
cut, but the Judge rejected the evidence
as improper. The plaintif submitted
to a nonsuit, with liberty to move the
court tosetit aside, and for a ngw trial:
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These motions were accordingly
made and argued. .
Pey' Quriam. This case comes within
the principle 1aid down in the case of
Woodworth, v. Dole and others, decided
in the court for correction of errors, in
Marcli last, (1800,) Buying and sell-
ing of lands out of. the possession of
the vendor, and held adversely at the
time, 3 buying and selting a pretended
title, and is not a valid consideration fop
a promise. Itis a species of mamnte.
nance, and void on general principles of
Jaw and public policy. A sale by vne
state, of lands within the jurisdiction
and under the adverse claim of another
state, must be judged by the same prin-
ciples oflaw, as a sale by an individual,
since the several states, in respect to
their territorial claims, have submitted
themselves to the comzance of the ju-
diciary of the United States.-
- Though the sale was formally made
by Hunt to the defepdant, yet the plain.
tiff wasprivy thereto, and instrumental
in effecting it, and he had previously
conveyed the same lands, under the
same title, to Hunt; whose notes he
held for the purchase money, which

- were delivered up, in exchange for the
_present notes.

1f Hunt was not merely

" the agent of the plaintiff, in this trans.

action, yet the plaintiff received the
notes, for the like consideration, and
with fullnotice of all the circumstances ;
he is, thevefore, to be affected by the
objection against the legality of the cun.
sideration. The court are therefore of
opinion, that the motion ought to be

denied.

It is believed this long depending
controversy is now nearly settled,

“though at a great expense to the state,

ts history may be accurately traced in
the.council bodks reinaining: in the of.
fice of the Sccretary of the "‘common-
wealth, and in the journals and mmutes
of the legislature under the'province,
and the commonwealth, But the do-
cuments are so numerous and volumin.
ous, as to preclude even an abstract in
anote. All therefore thatis now prac.
ticable or useful, is a reference to the
laws which have existed, or do now ex.
ist on this subject,

"By an act to prevent and stay suits
from being brought against .he inhabi.
tants of Wyoming, during the cime there.
in mentioned, passed 13th March,
1783, (chup 1002,) all process to dis-
possess the #Wyoming settlers was stay.
&d, although the decree of Tyenton, pro-
nounced by commissioners agreeably to
the 9th article of the confederation of
the United States, was in favour of the
jwisdiction of Pennsylvania. But this
act was repealed by an uct passed Sth

Septembery 1783, (chap. 11019.)  And
the division of the townships of Shawa~
nesey Stoke and Wyoming, into districts,
Wwus contirmed, aud aucbority given to
the eaccutive 10 commission Justices in
those disuicts,

On the 15th Septeaber, 1784, an act
was passed, (chap. 1180,) enuiled “an
act for he mure speedy reswormyg the
posse sion of certain messuages, lands
and . tenements, 1 Northumberland
county, to the persons who lately heid
the same;” which was limited m s
contiuuanee twthe end ot the next ses.
s1on; by wlieh 1t was recited,Wiat mnas
ny persons at Wyoming isad been violente
1y dispossessed ot tie tands, &c. which
they vccupied; e executive was au-
thorzed w dwect the Justicés oy he
peace in the county ot Northumberland
to proceed orthwith, in executiyg the
laws reluung to tore.bie entry and de-
tamer; and tuesr pwwedmgs Jiereiny
or che writ ut restitytion thereupon, or
the efect thereol in those cases, were
not to be superseded, or delayed by cers
taorare, Or auy other writ issued by the
Supreme Courte

usy anact entitled ¢ An act trquict>
ing the wiswrbunces at Wyommg, for
pardoning  cerwaun onenders, aud for
other purpuses therein mentioned,”

" passed Zdtn December, 1785, (chap,

1188,) A geueral pardon and ndem-
ny was otfercd we glicnc. s cummivted
in che countiés-of WVorthumberland and
Northiwmpion, m coilseguence, of uny
controversies which subsisted betwecn
the Goanecteont claimants, and other
citizens of tns staw, befire the first
ot Novemver, 1785; Provided, That
no person having so ottended, should
recewve the beudfit of the act, unless
ke surrendered iuimself to sume Jus-
uice before the 15tli Aprd, 1786, and
entered mto, 2 recoguizance to keep
tue peace, and be of good behaviour
for the term of twelve wuntiis  The .
executive was lLkewrse author.zed,
t, employ a suflicient number of the
militia to enforce the laws in dhose
counties, and to apprehend offenders,
who suould not surrender withiu the
specihed period. By thie 5th section
of the act, sv much of the act of 9th
September, 1783, (chap. 1019,) as
confirms the division of the towne
ships of Shawanese, Stoke and Wyoming,
into two districts, for the purpose of
electing Jusuces of the peace, and ena.
bles the executive to commission the
Justices clect, was repealed, and the
commissions grantedin pursuance there-
of, annulled,

By un uct passed 25th Sept’r, 1786,
(chap. 1233,) the county of Luserne
was erected.
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By an act entitled ¢ An act for ascer-
taining and confirming to certain per-
sons, called Connecticut claimants, the
lands by them claimed wi:hin the coun-
ty of Luzerne, and for other purposes
thereinmen:ioned,” pussed 28th March,
1787, (chap. 1274,) provision was made
for ascertaining wnd confirming the ti-
tles of the Comuecticut claimants, and
for allowing the Pennsyluanta claimants
an equivalent, at their option, in the
old or new purchuses ; which was sus-
pended by an act passed 29th March,
1788, Schap. 1274,) and finally con-
demned and repeuled by an act of st
April, 1790, (chap. 1414, vol, 2, page
524.)

In Fanhorne’s lessee v. Dorrance, 2
Dallas, 304, the court declared the act
of 28th Murch, 1787, commonly called
the confirming law, to be unconstitution-
al and void.

See also the act to compensate David
Meade, and others, passed 9th March,
1796, (chap. 1866,) and the cases de-
cided thereon, in the notes, vol. 2, pa.
249.3, &e.

On the 4th April, 1799, an act was
passed, (chap. 2042,) entitled ¢ An
act for offering compensation to the
Pennsyloania claimants of certain lands
within the seventeen townships in the
county of Luzerne, and for other pur-
poses therein mentioned,”—

This being a distinet snbject, all the
supplements and other laws connected
with it, are given in the notes to the
said chap. 2042, afterwards in this
volume.

By an act passed 11th March, 1800,
{chap. 2118,) the limitation act of 26th
March, 1785, (vol 2, pa 209,) isre-
pealed, and rendered null and void, and
declared to have nq force or effect with-
in what is called the seventeen town-
ships, in the courty of Luzerne, nor in
any case where title is, or has at any
time, been claimed under whatis called
the Susquehunna company, or in any way
under the state of Connecticut, for any

_lands or possessions within this com-

monwealth.
By a supplement to the actin the
text, passed 16th Feb’y, 1801, (chap.
3171,) In all trisls on indictments for
taking possession of, entering, intruding
or sectling on any lands founded on the
act in the text, proof that the person
indicted, entered into, mtruded, set-
tled on, or was in possession of the said
land before the time of finding the said
indictment, shall be sufficient to con-
vict such person of the offence charged
in the indictment, unless the said per-
son indicted shall prove that he or she
entered npon, tack possession of, or set-
fled on such land before the time of
Vor. L,

passing the act in the text, or that he
-or she had, at the time of his or heren.
tering into, taking possession ofy or set.
tling on such land, a good and éona fide
title to such land derived from, or un.
der this commonwealth, ov the propri«
etors of Pennsylvania before the revolu-
tion.

On a conviction for a second offence,
the offeuder shall forfeit 500 dollars,
one half to the use of the county, the
other half to the informer, and be sub.
ject to imprisonment at hard labouy, not
less than six months nor exceeding two
yearsy at the discretion of the.courts
And any person convicted more than
twice, shall be imprisoned at hard
labour for any term not less than two.
years, nor exceeding seven years, and
pay a fine not less than 500 dollars nor
more than 1000 dollars, for the uses
aforesaid.

The Governor was authorized to ap-

point an agent to inquire into offences

committed against the act in the text;
who was to be upon oath or affirmation ;
to hold his office during the Governor’s
pleasure, and receive a compensation of
1200 dollars, annually, payable quarter.
ly; and any person resisting such agent,
or any person acting under his authori-
ty; or any accessary before or after the
fact; or thuse who conspire to resist or
obstruct the said agent, or any person
acting under his authority, or under the
authority of this act, shall forfeit and
pay, on conviction for every such of.
fence, 2 sum not exceeding one thou-
sand dollars, and be subject to impri-
sonment at hard labour, for any period
not more than seven years, at the dis-
cretion of the court. (But this office
was abolished by an act passed 4th
April, 1805, chap. 2611, § 7.) .

Every male person, above the age of
21 years, coming to reside within the
counties of Wayne, Northampton, Ly~
zerne, Northumberland oy Lycoming, was
directed to deliver within three months
from his arrival, to the suid agent, or
to the constable of the township, or to
the Sheriff of the proper county, or one
of his deputies, a written declaration
of his name and place of abode, and of
the American state or the foreign couns
try in which he last resided, and also
whether he claimed any, and if any,
what lands within the bounds of the
commonwealth under a title derived
directly or indirectly from or through
the coluny or state of Connecticut, or the
Delaware or Susquehanna company, uns

der the penalty of forty dullars. The .

returns of such declarations to be made
to the sessions, under the penalty of
100 dollars, in case of default to be res
covered on conviction on indictment in

E2
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the sessions, &c. And the several
clerks of the sessions shall carefully
preserve among their public papers all
such declarations,

In all actions of ejectment for any
lands to which any title or claim under
Connecticut, &c. is pleaded.or drawn in
question, the plaintiff may recover, by
way of damages, sutisfaction for the
mesne profits of the lands recovered in
any ejectment, down to the time of the
entry of judgment in such ejectment:

In all actions of trespass o et armis,
wherein any title or claim under Con-
necticut, &c. is pleaded. or drawn in
guestion, the plaintiff, on afidavit to be
mhade by himself, or any person on his
behalf, may hold defendant to special
hail, in such sum as may be directed
by the Judge, &c.

In every such action, the defendant
shall at the first term put in his plea,
specifying his title particularly, and on
refusal or neglect to do so, judgment
shall be entered as by default,

The Governor was authorized to call
out the militiz, on oath or affirmation
of the agent, &c. that he had reason to
apprehend personal danger in the dis.
charge of his duty, &c.

The Governor is also authorized to
issue his proclamation forbidding fu-
ture intrusions, &c.

By an act, cntitled ¢ An act to main.
tain the territorial rights of this state,
&ec. passed 6th April, 1802, (chap, 2288,)
after 1st May, 1802, no conveyance to
be made of any Jand within the coun-
ties of Luzerne, Lycoming and Wayne,
shall be good or eflectual to pass any

‘right, title, estate, interest or claim

whatever, either at law or in equity,
unless the title to the Iand in such con-
veyance mentioned, iz derived from
this state, or the late proprictaries
thereof before the 4th of July, 1776,
and unless the said conveyance shall
expressly refer to and recite the suh-
stance of the warrant, survey, patent
or title under which the same is teriy-
ed, from this state, or the late proprie-
taries thereof before the said 4th July,
1776.  And if any Judge or Justice shall
take an acknowledgment, or proof of,
or any Recorder of Deeds, or any other
person, shall record any deed, which
shall not have been derived as afre-
said, he shall forfeit for every such of-
fence, the sum of 200 dollars, recovey-
able by action of debt, in any Court of
Record in this state, one half to the
commonwealth, the other to the person
who will sue for the same ; and such

acknowledgment and recording shall
be void and of no effect; and every
such Recorder of Deeds so offending,
shall forfeit his office ; Provided, That
nothing herein contained shall be so
construed, as to make valid any con.
veyance heretofore made, of any pre-
tended title or claim to land under the
colony or state of Connecticut, or either
of the companies known by the names
of the Connccticut Susquehanna, or the
Gonnecticut Deloware company.

§ 2. No person in any mannerinte-
rested in the snid pretended title or
claim, shall sit as Judge, or serve as
Jjuror, in any cause, civil or criminal,
wherein the said pretended claim or
title shall or may, directly or indirectly,
be brought into question; and if any

- Sheriff shall summon any person or per-

Sons to serve as a juror or jurors, who
are directly or indirectly concerned and
interested in any Counecticut title, know-
ing him or them to be so concerned or
interested, such Sheriff shall, on con-
viction, be fined in any sum not exceed.
ing 500 dollars, to be recovered asother
iines and forfeitures are recoverable by
aw. »

§ 3. None of the penalties or disabili.
ties created by the present act, except
50 far as relotes to Judges, Sheriffs or
Jurors, shall relate toland or the claim.-
ants of land within the seventeen town-
ships of Luzerne county, or any of them,
so far as concerns any act of theirs re-
specting lands within the said town.
ships, which have been, or may here-
after be duly: submitted according to
law, under the provisions of the act of
4th April, 1799, (chap. 2042, ante.) or
any supplement thereto.

§ 4. Any person who "shall after 1st
June, 1802, bargain, sell or convey, or
by any ways or means obtain get or
procure any pretended right or title, or
make or take any promise, contracty
grant or covenant, 1o have any right or
title of any person or persons, in or to
any lands, tenements or héreditaments
within this state, under the said pre-
tended title from the state of Connecti-
cut, or either of the said companies,
shall forfeit the sum of § 200, recover-
ahle by action of debt, &c. and such
promise, contract, grant or covenanf,
is hereby declared to be utterly void,
and of no effect,

In the case of the Commonwealth v.
Trankiin et al, in the Supreme Court,
December, 1802. The act inthe text,
was declaved to be a valid and consti-
tutional act, (MSS. Reports.)



